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September 16, 2009
VIA E-MAIL and FIRST-CLASS MAIL
Assistant Attorney General
Environment and Natural Resources Division
P.O. Box 7611
U.S. Department of Justice

Washington, D.C. 20044-7611
pubcomment-ees.enrd@usdoj.gov
RE: 
Comments of the Sierra Club, Buckeye Forest Council and Environment Ohio Concerning the Proposed Modified Consent Decree in United States, et al. v. Ohio Edison Co., et al., (S.D. Ohio), No. C2-99-1181, D.J. Ref. 90-5-2-1-06894.
I. Introduction
These comments are prepared by Sierra Club, Buckeye Forest Council and Environment Ohio (“Commenters”) regarding the proposed modified Consent Decree lodged August 11, 2009, with the United States District Court for the Southern District of Ohio. This Consent Decree concerns the proposed retrofit and repowering of the coal-fired R.E. Burger Generating Station Units 4 & 5 (“the Burger project” or “the Project”), located near Shadyside, Ohio and operated by Ohio Edison, using primarily biomass fuel.

Sierra Club is the nation’s oldest and largest grassroots environmental group, with over 635,500 members across the country, including 17,258 members in Ohio, as of July, 2009. Sierra Club’s mission is to explore, enjoy and protect the wild places of the earth; to practice and promote the responsible use of the earth’s ecosystems and resources; to educate and enlist humanity to protect and restore the quality of the natural and human environment; and to use all lawful means to carry out these objectives. Among Sierra Club’s chief conservation priorities is to curb anthropogenic emissions of greenhouse gases in order to avoid catastrophic climate change and its effects on the human and natural environment.

The Buckeye Forest Council (“BFC”) is Ohio’s preeminent grassroots organization dedicated to protecting Ohio’s native forests and their inhabitants, with over 200 members statewide. The BFC uses education, advocacy and organizing to address the need for forest preservation and low-impact recreation over logging and resource extraction. The BFC seeks to instill in Ohioans a sense of personal connection to, and responsibility for, Ohio’s native forests, and to challenge the exploitation of land, wildlife and people.

Environment Ohio is a statewide, citizen-based environmental advocacy organization. Its professional staff combines independent research, practical ideas and tough-minded advocacy to overcome the opposition of powerful special interests and win real results for Ohio's environment. Environment Ohio draws on 30 years of success in tackling the state's top environmental problems.

II. Summary of Comments

If implemented, the Burger project would likely represent the largest single biomass-to-energy generation source in this country. In general, comments expressed herein speak to one or both of two major concerns:


a. The sheer scale of the Project as proposed may mean that no combination of 
regulations, restrictions and best management practices can 
make the Project sustainable. 
More public information is needed. The onus should be upon Ohio Edison to prove this 
Project can be implemented successfully and in the long run without unduly stressing 
or damaging natural biomass resources.

b. Even if the Project can be made sustainable in theory, the proposed modified Consent 
Decree does not contain sufficient protections for human health and the environment.

It should be noted that Commenters are not opposed in principle to all biomass-to-energy projects, given appropriate scale, adequate emissions controls, and sustainable sourcing; Commenters acknowledge that such projects may constitute a small part of our society’s transition away from fossil energy toward clean, renewable electricity generation. Additionally, we find it laudable that Ohio Edison wishes to preserve the jobs of those who work at the Burger plant, especially given the dire employment situation in Belmont County and surrounding areas. However, we strongly oppose the unsustainable exploitation of forest ecosystems. Generally, the use of forest material as biomass for commercial energy production creates demand for the byproducts of poor forest management and logging practices, and increases the pressure to disturb wild forest ecosystems.
There is no doubt that moving beyond coal as our society’s primary source for electrical generation constitutes an economic, environmental and moral imperative. As such, we commend Ohio Edison (a largely coal-dependent utility) for its willingness to explore alternatives to coal. This imperative, however, in no way obviates the necessity for thorough analysis and consideration of each proposed project on a case-by-case and site-specific basis. As with all energy projects that involve combustion of fuel, these considerations must include fuel procurement (e.g. source and extent of forest harvesting), fuel processing (e.g. drying, chipping, and/or pelletizing of biomass), fuel transport, emissions from combustion (e.g. NOx, CO2), and disposal of combustion waste (e.g. ash, scrubber by-products).
III. Burger Project Appears Unfeasible At Stated Scale
In preparing these comments, Sierra Club and BFC have relied mainly on experience gained from two other biomass-to-energy projects, one existing (Schiller Unit 5) and one proposed (Bay Front Unit 5).

Schiller Station (“Schiller”), located in Portsmouth, New Hampshire, is a coal, oil and wood-burning power plant owned and operated by the Public Service Company of New Hampshire (PSNH). The plant has been in commercial operation since 1949 and is PSNH’s oldest fossil fuel fired plant. In 2003, PSNH decided to convert Schiller Unit 5 from a primarily coal-fired boiler to a biomass (wood) burning boiler. In 2006, the wood-burning unit, referred to as the Northern Wood Power Project (NWPP), went online, producing 50 MW of power. The primary fuel for Unit 5 is wood consisting of whole tree chips, stump grindings, ground pallets and untreated byproducts or residue from forest products manufacturing. As a result of the conversion from a coal-powered boiler, Unit 5 emits 75% less nitrogen oxide, 98% less sulfur dioxide and 90% less mercury than its coal-fired predecessor, according to the company. Schiller burns more than 400,000 green tons of wood per year.
,

Bay Front Plant (“Bay Front”), located near Ashland, Wisconsin, is a coal, biomass and gas-fired power plant owned and operated by Northern States Power Company (NSPW). The plant has been in commercial operation in various forms since 1916. In 2008, NSPW announced that in view of economic factors and upcoming regulation, including the Clean Air Interstate Rule (CAIR), the company would evaluate whether or not to retire Bay Front boiler #5. In 2009, NSPW announced the company would consider building a biomass gasification system at Bay Front and retrofitting boiler #5 to burn syngas produced from the biomass gasification process. Biomass fuels such as treetops, logging slash, damaged trees, and “underutilized species” would be used. The repowered boiler would have an electric generating capacity of 20 MW and is expected to consume between 200,000 and 250,000 green tons of biomass converted to syngas.

The Burger project by the Schiller standard
The nameplate capacity of Burger Units 4 & 5 is 156.2 MW each, or 312.4 MW total. Assuming Ohio Edison intends to run each unit at roughly the same capacity factor
 as PSNH runs Schiller Unit 5, the annual fuel input for the two Burger units would be in the neighborhood of 2.5 million tons by the Schiller standard.
 Depending on the type of wood, a single cord of low-grade wood averages around 1.5 tons,
 and a rule of thumb for sustainable harvesting of wood is to harvest one cord per acre per year.
 It then follows that if Burger were to use roughly the same fuel mix as Schiller, 1.6 million acres (2,600 square miles) of forested land would be required to sustainably support the Project. This is an area equivalent to 5.8% of the land area of Ohio.
Co-firing with 20% coal
The proposed modified Consent Decree permits Ohio Edison to co-fire Units 4 & 5 with up to 20% coal. This presumably means 20% by mass, not by volume or by heating value. In this case, only 2 million tons of biomass would be needed, which would require only 2,083 square miles of forested land to sustainably support the Project.
The Burger project by the Bay Front standard
It should be noted that the proposed Bay Front biomass gasification project would use slightly more biomass per unit of energy produced than at the Schiller plant: NSPW projects the use of 200,000-250,000 annual tons for a 20 MW output, as opposed to Schiller’s use of 400,000 annual tons for a 50 MW output. This difference may be explained either through a difference in fuel mix (Bay Front specifically plans to use low-grade and waste woods, whereas Schiller seems to use a significant amount of fresh timber) or through a difference in technology (gasification at Bay Front versus combustion at Schiller), or both. By the Bay Front standard, however, Burger would need between 3 million and 3.9 million tons of biomass, requiring between 3,125 and 4,063 square miles of forested land to sustainably support the Project. Or, if co-firing with 20% coal by mass, Burger would need between 2.4 million and 3.1 million tons of biomass, and between 2,500 and 3,229 square miles of forested land.
Biomass harvesting and transport limitations
The Burger project faces additional obstacles in that seemingly available biomass supplies can actually be difficult or expensive to obtain – especially if elementary environmental precautions are taken.
Depending on the price of fuel and the type of biomass, only relatively nearby sources of biomass can be cost-effectively transported to the facility and burned. Unlike with coal, whose high caloric content per unit of volume allows it to be shipped across the country (and indeed around the world) while remaining an economically viable fuel source, the maximum cost-effective distance to haul biomass is approximately 50 miles by road.
 Though a circle with a 50-mile radius around the Burger plant encompasses several Ohio counties and chunks of northern West Virginia and southwest Pennsylvania, many forest stands in this region are remote and located off winding, hilly roads. A forest stand located 50 miles from Burger as the crow flies is therefore likely to be located considerably farther than 50 miles in traveling distance.
Additionally, much of the area within a 50-mile radius of the Burger facility consists of national and state forest land, and thereby subject to greater restrictions on biomass harvesting. Specifically, the Marietta Unit of the Wayne National Forest stretches across significant areas of Monroe and Washington Counties to the south of Burger. Assorted state forest and park lands, including Sunfish Creek State Forest in Monroe County, Salt Fork State Park in Guernsey County, Barkcamp State Park in Belmont County, Jefferson Lake State Park in Jefferson County, and Wolf Run State Park in Noble County are all within a 50-mile radius of Burger, as well.
Aside from the above-mentioned protected areas, an additional undefined percentage of biomass resources within this 50-mile radius will prove unavailable to Ohio Edison due to lack of private landowner consent or environmental restrictions, such as if the forest stand is a habitat for endangered species (e.g. Indiana bat) or if its harvest would impact wetlands.

Additionally, some of the forest stands within this 50-mile radius are either too small to be economically harvested, or are accessible only by roads that do not support trucks or heavy equipment.
Finally, some of the biomass resources within this 50-mile radius of Burger will be sought by current or future consumers of biomass, driving up the price and further limiting the amount that Burger can sustainably harvest. For example, Baard Energy has proposed a liquid coal plant for Columbiana County that could use up to 2.8 million tons of biomass per year.
 Located some 45 miles north of Burger, the proposed Baard facility features a 50-mile biomass procurement radius that significantly overlaps Burger’s own procurement area.

Given these circumstances, there is cause to doubt Ohio Edison’s ability to procure a sufficient and economic supply of biomass fuel for the Burger facility, let alone to procure such a supply in a sustainable and responsible fashion.
Inadequacy of state oversight and stewardship of biomass resources in Ohio
We have laid out a case here for the extraordinary amount of effort and expense that Ohio Edison would need to undertake in order to harvest a sufficient amount of biomass sustainably – i.e., without unduly stressing Ohio forests and/or impeding their ability to provide biomass resources in the future. It may be theoretically possible to implement this project in such a sustainable way. Unfortunately, prior experience indicates that biomass suppliers for Ohio Edison are unlikely to voluntarily undergo this effort and expense, in favor of indiscriminately clear-cutting or similarly devastating Ohio forests, and prior experience also indicates that state agencies will allow this to happen. The Division of Forestry (DOF) of the Ohio Department of Natural Resources has repeatedly proven itself wholly unwilling or unable to serve as a meaningful watchdog and steward of Ohio forests.

Specifically, DOF repeatedly authorizes massive clear-cuts (which it calls ‘regeneration’) and prescribed burns, though these methods are inappropriate for Ohio forest management. In the 2008 Forest Plan for the 68,000-acre Shawnee State Forest, DOF announced that 210 acres would be clear-cut and another 243 acres would be partially cut, along with 3,073 acres of prescribed burning.
 Clear-cutting the homes of endangered and threatened species and scorching the ground where myriad vertebrates, invertebrates, plants, and fungi live can hardly be said to ‘ensure health and sustainability of forest systems’ as is stated in the DOF Strategic Plan.

Far from leaving a percentage of slash behind to promote forest health and biodiversity (the importance of which is described below beginning on page 9), whole tree removal is now occurring in some of our public forests, whereby stumps and treetops are ground up and sold for use as mulch or biomass. The result of this policy will be to remove the living matter on which a forest depends entirely from the site, making recovery of a healthy forest ecosystem all but impossible. The Ohio Division of Forestry does not document how often, or to what extent, whole tree removal occurs in state forests in Ohio.
DOF policies supporting clear-cutting also contribute significantly to CO2 emissions and climate change. As stated by the Center for Biodiversity in a media release accompanying a lawsuit filed against the California DOF, “…state agencies continue to approve clear-cut logging without any regard for the serious carbon consequences of doing so. Undisturbed forests generally act as carbon sinks, continuously absorbing CO2 from the atmosphere via photosynthesis and storing it in the forests’ trees, shrubs, and soil. Logging can convert a patch of forest from a net carbon sink to a carbon source. Clear-cutting generates the most greenhouse gases of any logging method. Globally, deforestation accounts for about a quarter of all greenhouse emissions.”
If Ohio Edison uses biomass obtained from clear-cutting operations or other unsustainable harvesting practices, with or without the support of state regulators whose job is to prevent such abuse, the Project will not be sustainable and will not fulfill its goal of significantly reducing carbon emissions.
Other biomass besides wood
Other forms of biomass besides forest (woody) biomass could also be utilized at the Burger plant, including switchgrass, agricultural crops, and agricultural by-products. If so, this could significantly change expected levels of forest product consumed by the plant. Switchgrass in particular has been touted as a possible panacea, due to its simplicity of cultivation and relatively high BTU content.
That being said, the only biomass resource within a 50-mile radius of Burger that is currently developed to a significant extent is forest biomass; it is therefore difficult to analyze the viability of a fuel mix that is not close to 100% wood. Other possible sources include waste from nearby food processing facilities, dehydrated corn mash from ethanol plants, and crops intentionally cultivated for their energy content.
III. The Proposed Modified Consent Decree Fails to Adequately Protect Human Health and the Environment
What follows is a series of additional comments made notwithstanding the concerns raised above regarding the Project’s general feasibility and sustainability. Commenters acknowledge that many of the points that follow might be more appropriately raised in a different setting, such as before the Public Utilities Commission of Ohio or during the Ohio EPA permitting process. The relevance here is that adequately protecting human health and the environment will further limit available supplies of biomass fuel for the Project, affecting the Project’s overall viability.
Unacceptable biomass
Commenters are pleased to note the proposed modified Consent Decree appears to proscribe the use of all animal wastes, construction and demolition debris, and treated wood products. This is a very good start. However, the Consent Decree also seems to permit other biomass products unsuitable for combustion, whether by explicit mention or by omission from the list of prohibited fuels.
· Though binding and additive materials are limited to 5% of total biomass, this still totals a staggering 275 tons of additives per day if 2 million tons of biomass are burned annually. Stringent controls are needed for these added materials and chemicals to ensure no harmful combustion by-products are produced and emitted. The public must be given a chance to adequately evaluate and judge the suitability of any additive compounds.
· Trees, dedicated energy crops and other biomass products grown in contaminated soil as part of phyto-remediation products must absolutely not be burned as fuel for the Project. These biomass resources are contaminated with harmful toxic and/or radioactive compounds that will subsequently be emitted during combustion.

· The proposed modified Consent Decree should explicitly prohibit the burning of municipal solid waste (MSW). Trash incinerators are among the dirtiest of all energy sources and are particularly known to be heavy dioxin emitters.

· The exclusion of treated wood from the list of permissible fuels is reassuring. We encourage Plaintiffs to specifically name copper chromium arsenate (CCA), creosote, and pentachlorophenol, among others, as chemicals that must not be present in any fuel for the Project.

· We encourage Plaintiffs to prohibit all paper manufacturing by-products, not just those that do not use chlorinated compounds for bleaching. Almost all paper manufacturing by-products contain chlorinated compounds, anyway, and there is no reason to open a supply chain that may lay the groundwork later on for the burning of “black liquor”
 or other dirty paper by-products. Also, black liquor and other paper manufacturing by-products contain harmful non-chlorinated compounds that should not be incinerated.
· Dehydrated sewage sludge must be explicitly listed among the fuels prohibited at the Burger facility. Sludge can contain all kinds of toxins that would be released during combustion as part of the facility’s air emissions.
Biomass harvesting guidelines
Completely lacking in the proposed modified Consent Decree are any restrictions or guidelines on how, and from where, biomass fuel is to be sourced for the Project. Even if Ohio Edison plans to do no harvesting itself but rather purchase biomass fuel from one or several vendors, the Consent Decree should elucidate guidelines to be adhered to in vendors’ fuel supply contracts. These guidelines fall under several categories: a) a ‘local sourcing’ provision to ensure maximum carbon savings; b) a ‘Buy Ohio’ provision to ensure maximum economic benefit to Ohio; c) restrictions on harvesting wood waste, or “slash”, and other harvesting issues; and d) serious and quantitative consideration of ecosystem services potentially affected by the Project.
Commenters feel that mandatory harvesting guidelines must be promulgated on the state level to ensure long-term sustainability of forests in the region, as has been done in other states. Such sustainability will assure regional forests’ capacity as a carbon sink and ability to provide other essential ecosystem services, including air and water purification, climate regulation, and biodiversity. 

The extensive emerging science on the impact of harvesting on forests and forest carbon points to significant problems from poor harvesting practices on current and future ability to sequester carbon. Harvesting older trees, harvesting too many trees, harvesting too much woody biomass material, or harvesting too often can result in decreased forest carbon sequestration for many decades. 

a) ‘Local Sourcing’. A central rationale behind the Project is reduction of carbon emissions. A Department of Justice news release accompanying the proposed modified Consent Decree boasts of a reduction of CO2 emissions by 1.3 million tons/year. This figure is based on the theoretical ‘offset’ of CO2 emissions through the growth of future biomass necessary to continue to fuel the plant. However, this 100% offset likely includes neither consideration of carbon emissions from harvesting, transporting and processing the biomass fuel, nor consideration of increased carbon emissions from forest soil after harvesting. Finally, the 1.3 million tons/year figure likely does not include the decrease in forest carbon sequestration (and therefore increased carbon emissions) that will occur in the decades following the harvest of biomass fuel for the Project.
Therefore, instead of simply assuming a 100% offset from biomass, it is essential that Ohio Edison undertake a full lifecycle analysis of carbon emissions from the Burger project and share the results with Plaintiffs and interested parties. This lifecycle analysis should include several stages, not just the combustion of the biomass. For example, the harvesting process alone can emit up to 30% of carbon (in the form of carbon dioxide or other greenhouse gases) that was sequestered in the forest ecosystem.
 Other carbon-emitting steps in the lifecycle, such as grinding biomass into chips, disposing of ash, and especially transporting biomass to the facility, could combine to almost equal the offset, or even eliminate it altogether.
 Given lack of complete information regarding Ohio Edison’s planned biomass sourcing, it is impossible to assume that carbon reductions will necessarily result at all.
The Consent Decree should therefore require that all biomass fuel be sourced within a certain reasonable distance of the facility to cut down on carbon emissions due to transportation from beyond that radius, and specify penalties for non-compliance. Additionally, the Consent Decree should require that Ohio Edison undertake a full lifecycle analysis of carbon emissions from the Burger project. In comparison with coal combustion, biomass combustion can indeed represent a decrease of greenhouse gas emissions – but assuming 100% offset of greenhouse gas emission is simply incorrect. The true percentage of offset will certainly be lower, and possibly much lower or even negative, depending on the type and source of biomass burned at the plant.
b) A ‘Buy Ohio’ provision. One justification of this project is to support Ohio’s timber/biomass industry and retain or create jobs in that industry. As long as these resources are harvested sustainably, this is a laudable goal, especially in southeast Ohio, which has long suffered from chronic unemployment and poverty. Mineral extraction industries, while claiming to help alleviate this economic injustice, have actually furthered and intensified the problem.
In addition to a ‘local sourcing’ provision, then, the Consent Decree should include a ‘Buy Ohio’ provision, specifying that a certain percentage of biomass fuel must originate in Ohio and/or be harvested by Ohio-based companies. PSNH, for example, agreed when retrofitting Schiller to source at least 30% of its fuel from New Hampshire, and it was agreed this percentage would increase by certain increments over time.
 Such a provision would support the local and state tax base, retain and create jobs in Ohio, and ensure that Ohio gets its fair share of economic benefits from the Burger project.
c) Restrictions on “slash” harvesting and other harvesting issues. To address the harvesting of fine woody material, downed woods, and other “slash” products, the State of Wisconsin has issued Woody Biomass Harvesting Guidelines that advise leaving 1 to 1.5 tons of slash per acre, or approximately 10% of cut tree tops.
 Moreover, the Committee charged with establishing these Guidelines had originally reached consensus on a much stricter recommendation of 5 tons/acre. Other states have issued stricter guidelines as well, such as Michigan and Pennsylvania, which require retention of 15-30% of slash, depending on soil type.
 Finally, the U.S. Department of Energy, in a 2005 report that inventoried national biomass resources, assumed that 35% of slash would be left on site.
 Ohio, unfortunately, has no such harvesting guidelines.
Leaving an adequate percentage of fine woody material behind is absolutely essential for maintaining forest health and biodiversity. Yet because the proposed modified Consent Decree specifies no such percentage, and because no adequate state standards exist, vendors selling biomass to Ohio Edison could harvest 100% of downed wood with no consequence, devastating the future viability of forest stands. It is imperative that the Consent Decree establish reasonable harvesting guidelines, in the absence of applicable state rules, in order to protect the sustainability of our forest resources.
Contrary to the myth that younger trees sequester more carbon than older trees because they absorb carbon at a faster rate, older trees sequester vastly more carbon than young trees in terms of mass. According to a 2007 study, often “the remaining trees are not capable of rapid response to the new growing space afforded them by the harvest, but are numerous enough to slow or prevent natural regeneration of new trees of the species that will most quickly restore carbon storage capacity. Thus this sort of harvest can diminish the carbon storage capacity of the forest for many years.”

Harvesting too many young trees in a mixed aged forest also severely impacts terrestrial carbon sequestration because forests release significant amounts of CO2 when disturbed, continue to emit carbon from decay well after the disturbance, and may never recover pre-disturbance sequestration levels if particularly injurious harvesting practices are followed.

d) Serious and quantitative consideration of ecosystem services potentially affected by the Project. Forests in Ohio provide more than carbon storage and terrestrial sequestration. They provide other essential ecosystem services, including air and water purification, temperature regulation, soil retention, and biodiversity itself. Disturbance from biomass harvesting always causes some extent of degradation affecting forest structure, wildlife habitat, biodiversity, and the ability of the forest to provide essential ecosystem services. Furthermore, at a time of increased threats from non-native invasive species, disturbance of diminishing forest interiors will guarantee accelerated spread of forest invasive species and the resultant further degradation of native forests.  

Forest ecosystem services generally have much greater economic value than the goods harvested for biomass energy production.
 It seems likely that Ohio Edison has not undertaken a serious, quantitative analysis of economic loss that could be caused through extensive forest harvesting to fuel the Project. The proposed modified Consent Decree should require that such an analysis be commissioned and that its results be made public.
Dedicated energy crop guidelines
As mentioned previously, another possible biomass source for Burger is agricultural crops, like switchgrass, that are grown intentionally for their use as fuel. These crops are not currently grown in southeast Ohio at any significant level, and to grow enough to make a dent in Burger’s demand for forest wood would mean nothing short of the start of a new agricultural industry in the region. This does not come without its concerns.

The proposed modified Consent Decree does not provide any guidance on land use implications of the Burger project stimulating a large demand for new agricultural crops in southeast Ohio. However, land use plays a large role in determining the desirability of cultivating dedicated energy crops. One major concern is that forest land may be clear-cut in order to harvest its biomass resources and then re-plant it with switchgrass. Alternatively, as occurred with the corn ethanol industry over the past several years, a significant amount of food-producing cropland may be transitioned to fuel-producing cropland, to the detriment of food security.
Other concerns with switchgrass include the use of chemical pesticides and fertilizers to maximize crop yield. Many of these, such as atrazine, are chlorinated compounds, and (depending on local conditions) can remain on the exterior of crops harvested for combustion, or in some cases be taken up by the crops. Chlorinated compounds are a major cause of dioxin emissions during combustion. The Consent Decree should explicitly address these concerns by providing that vendors may not supply Burger with agricultural biomass that was cultivated on former forested land or treated with chemical pesticides.
Commenters might be inclined to support the combustion of biomass such as switchgrass that is grown without the use of chemicals on land that is already marginal, such as former tobacco fields or pasture for livestock.
Emissions limits
Plaintiffs have set emissions limits of 0.100 lb/mmBTU for NOx and SO2, and a limit of 0.015 lb/mmBTU for PM, on a 30-day rolling average. These limits are too lenient and do not reflect the maximum emissions reductions that can be achieved through best management practices and full utilization of existing pollution control technology at the facility. More significantly, the Consent Decree appears to prohibit Ohio Edison from proposing stricter limits that do more to protect human health and the environment in its ‘compliance plan’ to be submitted at the expiration of the Cure Period.
Currently, pollution control equipment at the Burger plant includes electro-static precipitators (to reduce PM emissions), selective non-catalytic reduction (to reduce NOx emissions), low-NOx burners (to minimize NOx production at the burning stage), and over-fired air. Pollution control equipment at Schiller Unit 5, on the other hand, includes a baghouse filter to reduce PM and the same SNCR technology to reduce NOx, as well as a technology to reduce SO2 emissions (limestone injection).
Despite similar NOx control technology at both facilities, and despite somewhat more advanced PM control technology at Burger than at Schiller, emissions limits at Burger are set at more lenient levels than those at Schiller. According to Schiller’s PSD permit, PM emissions shall never exceed 0.01 lb/mmBTU based on a 24-hour average, and NOx emissions shall never exceed 0.075 lb/mmBTU based on a 24-hour average.
 These are significantly stricter limits than the 30-day averages expressed in the proposed modified Consent Decree. Emissions limits at Burger should be made at least as strict as those limits that are currently being achieved by the Schiller plant using similar technology.
Dedicated CO2 monitoring equipment should also be installed at the facility; or, if such equipment is already installed, the Consent Decree should mandate its continuous use. The proposed modified Consent Decree does not include a Best Available Control Technology (BACT) limit on CO2 emissions from the retrofitted Burger facility. If Ohio Edison is serious about retrofitting to burn biomass in order to achieve real and sustained reductions in carbon emissions, there should be no objection to formalizing that commitment in the form of a binding limit for CO2 and other greenhouse gas emissions.
The proposed modified Consent Decree does not contain any limits for Hazardous Air Pollutants (HAPs) such as mercury or lead compounds, despite these and other HAPs being present in trace quantities in the biomass feedstock. Granted this is a matter that will be dealt with during the air permitting process, but it is also important to the viability of the project that Plaintiffs make clear from the beginning that HAP emissions will be strictly controlled. Our experience is that companies proposing biomass projects may claim that HAP emissions will not exceed the minimum level required for Clean Air Act regulation, using intentionally skewed assumptions about the biomass feedstock content.
Finally, continuous emissions monitoring (CEM) for PM is considered state-of-the-art and should be employed at the Burger facility instead of occasional stack tests. The proposed modified Consent Decree already requires CEM for SO2 and NOx. 
IV. Public Participation Issues

We appreciate the opportunity to comment on this proposed modified Consent Decree. The Consent Decree calls for Ohio Edison to submit a compliance plan at the expiration of the Cure Period that includes proposed emissions limits for SO2, NOx and PM. The compliance plan is then to be approved by Plaintiffs. This should be done only following a period of public notice and comment. The public has a right to examine Ohio Edison’s ability to reduce emissions during the Shakedown and Cure periods and to provide input on this process, and the public also has the capability to comment in a way that is productive for both Ohio Edison and Plaintiffs.

Additionally, when listing suitable fuels for the Burger project, the proposed modified Consent Decree contains the phrase ‘and/or other biomass fuels proposed by Ohio Edison and approved by the Plaintiffs prior to use’. Any such biomass fuels not specifically enumerated in the Consent Decree should be subject to a period of public notice and comment before Plaintiffs give their approval in order for the public to weigh in on potential risks and benefits of adding additional biomass fuels to the mix.

V. Points on Which We Seek Clarification

Food waste
The proposed modified Consent Decree establishes that ‘food waste and by-products’ constitute a suitable biomass fuel for the Burger project. Commenters seek clarification on what exactly is meant by ‘food waste and by-products.’ If this includes liquid oil and grease, what safeguards can be put in place to minimize the potential for spills? How would liquid oil and grease affect the emissions profile of the biomass facility? Are other types of food waste being considered? Most food wastes are more suitable for composting and recycling than for combustion, due to their low energy and high moisture content.
Why western coal specifically?
Commenters appreciate that, although the proposed modified Consent Decree permits Ohio Edison to co-fire Burger with up to 20% coal, it does require the use of low-sulfur coal for this purpose. However, it also requires the use of western low-sulfur coal, and we find this curious, given that much closer supplies of low-sulfur coal exist, namely in Central Appalachia, whose use would entail less carbon emissions through transportation (though it goes without saying that Central Appalachian coal comes with its own concerns, especially when it sourced from mountaintop removal surface mining operations). Do Plaintiffs intend to literally enforce the provision requiring Ohio Edison to purchase western coal for the purpose of co-firing with biomass at Burger, as opposed to any low-sulfur coal? If so, what is the reason for requiring western coal?
Water Usage and Pollution
Commenters seek clarification on expected change in water usage by the Burger facility after retrofitting to burn biomass instead of coal. The Ohio River is already heavily utilized throughout eastern Ohio for the cooling needs of coal-fired power plants and other industrial facilities. Members of Commenting groups are interested in whether a switch to biomass would result in increased water usage for cooling purposes, as well as any change to the water pollution profile of the facility.

Combustion waste
Commenters seek clarification on expected change in quantity and makeup of coal combustion waste, especially fly ash and bottom ash, as a result of Burger switching to biomass. Members of Commenting groups are interested in whether a switch to biomass would result in an increased quantity of coal combustion waste that would then need to be landfilled, impounded or injected as sludge; additionally, Commenters are interested in the relative prevalence of toxic compounds in fly ash from coal as opposed to fly ash from biomass.

Particulate emissions
Belmont County, where the Burger facility is located, is currently designated non-attainment for fine particulate matter (PM2.5). Commenters seek clarification on whether retrofitting to biomass is likely to increase, decrease or have no effect on particulate emissions from the plant, and therefore the ability of Belmont County to emerge from its non-attainment designation. In addition to the obvious implications for human health, it is an economic development imperative for the County to reach attainment status for all National Ambient Air Quality Standards.
VI. Points on Which We Seek Reassurance

Plaintiffs will never permit very bad biomass
The proposed modified Consent Decree indicates that Plaintiffs will be open to considering “other biomass fuels proposed by Ohio Edison and approved by the Plaintiffs prior to use.” Commenters seek reassurance that Plaintiffs will never consent to further modify this Consent Decree to permit the burning of very undesirable biomass such as the three types listed in the Consent Decree (animal wastes, construction debris, non-natural wood) or other types listed in Part III of these comments, including municipal solid waste, black liquor from paper manufacturing, biomass used for phyto-remediation, etc. Our experience is that new biomass facilities may initially restrict themselves to consuming acceptable biomass only, but as supplies dwindle (due to unsustainable fuel procurement operations), these facilities often then seek permission to burn less suitable fuels. Such is the case with the Hibbing biomass facility in Minnesota, which periodically burns through all available biomass and is forced to burn coal instead. Commenters seek reassurance that Plaintiffs will never permit co-firing of coal above 20% or burning of unacceptable biomass sources, even in the face of political pressure or the threat of closing the facility prematurely and laying off significant numbers of employees.

Consent Decree does not intend to permit co-firing of 20% coal by volume
It is unclear from language in the proposed modified Consent Decree whether Ohio Edison will be allowed to co-fire the retrofitted Burger facility with up to 20% coal by mass, by volume or by heating value. Commenters seek reassurance that Ohio Edison will not be allowed to interpret this provision as meaning ‘by volume,’ as that would result in a much larger figure than 20% by any other measure.
If project is unfeasible, shut-down date of December 2010 will still be enforced, despite Ohio Edison’s election to convert to biomass by 2012
This is an extremely crucial point. Commenters feel strongly that this Project is risky and uncertain enough that it may never come to pass; in other words, that Ohio Edison may yet decide in favor of shutting down the Burger facility rather than retrofitting it to burn biomass. If so, we seek reassurance that the original deadline of December 31, 2010 to shut down the plant will apply. Ohio Edison must not be allowed to use the signing of a revised Consent Decree to hedge its bets and extent the de facto deadline by which Burger must cease burning coal to December 31, 2012, just because the utility is given until the latter date to begin burning biomass. If Ohio Edison declines to shut down Burger by December 31, 2010 under the justification of preparing to switch to biomass, but subsequently decides against switching to biomass, Commenters seek reassurance that appropriate remedies will be sought, including monetary penalties to be paid by the company. These deliberations must not be used as an excuse to run out the clock and burn more coal at Burger.
VII. Conclusion
Commenters once again express their appreciation for this opportunity to comment on the proposed modified Consent Decree in United States, et al. v. Ohio Edison Co., et al. Please feel free to contact Nachy Kanfer in Sierra Club’s Columbus, Ohio office at (614) 461-0734 x308, or by email at nachy.kanfer@sierraclub.org, with any questions.

Sincerely,

________/s/_______________


__________/s/_____________
Enid Nagel





Nachy Kanfer

Chair, Sierra Club Ohio Chapter


Sierra Club Beyond Coal Campaign – Ohio

(513) 792-0883




(614) 461-0734 x308

enidsierra@yahoo.com



nachy.kanfer@sierraclub.org
_______/s/________________


__________/s/_____________
David Maywhoor




Amanda Moore
Executive Director, Buckeye Forest Council

Environment Ohio
(614) 487-9290




(614) 460-8732
david@buckeyeforestcouncil.org


amanda@environmentohio.org
Appendices:

A. NSPW Application for Certificate of Authority (redacted copy) (.pdf, 3.6 MB)
B: NRDC publication “Fact Sheet on Baard Energy’s Coal to Liquids Facility” (.pdf, 36 KB)

C: Direct testimony of Dr. David Mladenoff before the Wisconsin Public Service Commission 
re: Bay Front proposal (.pdf, 551 KB)
D: Wayburn, L.A., et al, Forest Carbon in the United States, 2007.

� For more information about Sierra Club, please visit http://www.sierraclub.org.


� For more information about the Buckeye Forest Council, please visit http://www.buckeyeforestcouncil.org.


� For more information about Environment Ohio, please visit http://www.environmentohio.org.


� See � HYPERLINK "http://www.power-technology.com/projects/wood-schiller/" ��http://www.power-technology.com/projects/wood-schiller/�. 


� See PSNH Renewable Energy Certificate Eligibility Application, available from the New Hampshire Public Utilities Commission website.


� See NSPW Application for Certificate of Authority to the Public Service Commission of Wisconsin, attached here as Appendix A, pp. 1-8.


� This is one of many pieces of information it is crucial for the public to obtain before meaningfully commenting on the Burger project. If Ohio Edison intends to repower Burger with biomass but run the plant at a substantially lower capacity than previously, this would naturally affect the amount of biomass to be harvested.


� Without information that is currently unavailable to the public, a more accurate figure cannot be estimated. Differences in type of biomass fuel, make and specifications of the boiler, and management practices could all affect the efficiency of the Project in terms of tons of fuel per MW of power produced. Additionally, a modest increase in efficiency could be postulated as a result of the larger scale of the Burger project.


� It is presumed that Ohio Edison intends to utilize mostly low-grade wood and logging waste. On the low end, a low-grade wood such as Eastern White Pine weighs approx. 2,800 green lbs/cord; on the high end, White Oak weighs over 5,500 green lbs/cord. Cf. University of Nebraska-Lincoln Extension, Institute of Agriculture and Natural Resources, ‘Heating with Wood: Producing, Harvesting and Processing Firewood.’ See: � HYPERLINK "http://www.ianrpubs.unl.edu/epublic/live/g1554/build/g1554.pdf" ��http://www.ianrpubs.unl.edu/epublic/live/g1554/build/g1554.pdf�


� Cf. USDA, Natural Resources Conservation Service. See: http://www.ks.nrcs.usda.gov/news/coneds06/FirewoodCutting06.html.


� Cf. United States Forest Service, Biomass Briefing Paper, p. 3. See: http://www.state.sd.us/DOA/forestry/programs-Services/forestry/Biomass-Briefing-Paper.pdf.


� See Appendix B, Natural Resources Defense Council, “Fact Sheet on Baard Energy’s Coal to Liquids Facility.” Note that Baard is not actually required to use biomass at the facility, and may not do so, if the facility is even built at all.


� See Ohio DOF Open House Summary, Shawnee and Brush Creek State Forests, FY 2009. Available at: � HYPERLINK "http://www.dnr.state.oh.us/Portals/18/forests/pdf/Shawnee_Open%20House%202009.pdf" ��http://www.dnr.state.oh.us/Portals/18/forests/pdf/Shawnee_Open%20House%202009.pdf�.


� Ibid.


� By “black liquor” we mean the aqueous, energy-rich, toxic product of paper production.


� Direct testimony of Dr. David Mladenoff before the Wisconsin Public Service Commission re: Bay Front proposal. See Appendix C, pp. 204-208 (pp. 4-8 of PDF).


� Ibid.


� See same document as footnote 24, p. 100 of the PDF.


� See Appendix C, p. 210 (p. 10 of PDF)


� Ibid.


� Ibid.


� See Appendix D: Wayburn, L.A., et al, Forest Carbon in the United States, 2007, p. 27.


� See � HYPERLINK "http://heartwood.org/Wayne_Economic_Analysis" ��http://heartwood.org/Wayne_Economic_Analysis�: An Economic Analysis of the 2006 Wayne National Forest Plan, for a discussion of the comparative economic value of ecosystem services, which average $1800/acre/year, and logging, which tops out at $400/acre/year.


� See pp. 11-12 of the Schiller facility’s PSD permit, which can be found at: � HYPERLINK "http://www.puc.state.nh.us/Regulatory/CaseFile/2008/08-044/INITIAL%20FILING%20-%20PETITION/08-044%202008-03-18%20%20PSNH%27s%20Schiller%20Unit%205%20Application%20%2818%29.pdf#xml=http://www.puc.state.nh.us/dtSearch/dtisapi6.dll?cmd=getpdfhits&u=229fbe16&DocId=4755&Index=D%3a\\Web\\Docs\\NHPUC%20Search%20Index&HitCount=44&hits=77e5+77e6+79f2+79f3+7afa+7afb+7b39+7b3a+8624+8625+8637+8638+8645+8646+87b4+87b5+883d+883e+886f+8870+8daa+8dab+8e20+8e21+8e74+8e75+9b3b+9b3c+9be0+9be1+9c20+9c21+9c88+9c89+9ced+9cee+a4e4+a4e5+b020+b021+b031+b032+b10f+b110+&SearchForm=D%3a\\Web\\Docs\\dtSearch\\dtSearch_form.html&.pdf" ��http://www.puc.state.nh.us/Regulatory/CaseFile/2008/08-044/INITIAL%20FILING%20-%20PETITION/08-044%202008-03-18%20%20PSNH%27s%20Schiller%20Unit%205%20Application%20%2818%29.pdf#xml=http://www.puc.state.nh.us/dtSearch/dtisapi6.dll?cmd=getpdfhits&u=229fbe16&DocId=4755&Index=D%3a\Web\Docs\NHPUC%20Search%20Index&HitCount=44&hits=77e5+77e6+79f2+79f3+7afa+7afb+7b39+7b3a+8624+8625+8637+8638+8645+8646+87b4+87b5+883d+883e+886f+8870+8daa+8dab+8e20+8e21+8e74+8e75+9b3b+9b3c+9be0+9be1+9c20+9c21+9c88+9c89+9ced+9cee+a4e4+a4e5+b020+b021+b031+b032+b10f+b110+&SearchForm=D%3a\Web\Docs\dtSearch\dtSearch_form.html&.pdf�.
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