Sierra Club Talking Points for U.S. Army Corps of Engineers Public Hearings

On the Proposed Suspension and Modification of Nationwide Permit 21 

Background:
The Clean Water Act grants the U.S. Army Corps of Engineers (“the Corps”) authority to issue permits for the placement of fill in streams and wetlands, including the disposal of waste from mountaintop removal mining (“MTR”). Some MTR mines apply to the Corps for individual permits, while others seek authorization under Nationwide Permit 21 (“NWP 21”) which covers discharges for surface coal mining activities. The Clean Water Act only authorizes nationwide permits for stream-filling activities that have minimal environmental effects, both individually and cumulatively. The process for receiving NWP 21 authorization requires much less environmental review or public involvement than the process for receiving an individual permit.  

On July 15, 2009, the Corps announced its intention to modify Nationwide Permit 21 (“NWP 21”) to prohibit its use in the Appalachian region (Kentucky, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia). In the absence of NWP 21, an applicant would be required to obtain an individual permit for any surface mining activities.  The Corps also proposed suspending NWP 21 while it completes the process of modifying NWP 21.
Talking points:
· I applaud the Army Corps of Engineers for its proposal to end the use of the one-size-fits-all NWP 21 permit which allows for a streamlined approval of mountaintop removal operations in Appalachia. For decades, mountaintop removal and valleyfills have had a devastating impact on local communities, the economy, and our environment.
· NWP 21 should never have been issued, because filling these streams has more than minimal environmental effects.
· Using the more stringent “individual” permitting process and allowing increased public comment and community input on mountaintop removal operations is a step in the right direction.
· The recent decision of the EPA that all pending MTR permit applications currently under review require additional review and coordination is a clear signal that the streamlined approval process of NWP 21 is not appropriate for mountaintop removal mining projects
· Sound science demonstrates that MTR and other surface coal mining activities authorized by NWP 21 are causing cumulatively significant degradation of streams and forests in Appalachia – including the destruction of ecologically valuable headwater streams and the pollution of downstream waters.
· The streams and rivers of Appalachia that are threatened by MTR mining and valley fill activities support among the highest levels of aquatic diversity in North America.  MTR mines threaten this aquatic diversity by filling the headwater streams that can be responsible for 90 percent of the biodiversity in an entire watershed. There is no scientific evidence that buried headwater streams can be re-created successfully elsewhere.
· MTR mines discharge pollutants which degrade water quality and favor pollutant-tolerant macro-invertebrate species downstream.
· MTR mining activities destroy large swaths of forest. Because topsoil is buried or lost during MTR mining, it is virtually impossible to restore or reestablish native diverse hardwood forests on mined sites.
· All of these impacts are significant, and require the sort of intensive environmental review not possible under NWP 21.
· Because the impacts of MTR are significant and permanent, the Army Corps should not issue any additional authorizations under NWP 21 while the agency finalizes the process of modifying the permit to prohibit its use in Appalachia.
· Many of the residents in areas where NWP21 has allowed MTR are dependent on well water for their drinking water. MTR seriously impacts both the quality and quantity of drinking water.
