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Before:KLEJNFELD, TASHIIMA, andGOULD, Circuit Judges:

We GRANT theemergencymotionofappellantsNationalResources

DefenseCouncil (NIRDC),et. al., for aninjunctionpendingappeal,enjoiningthe

“Orion North” timbersalependingfurtherorderof this court. Wealsoexpedite

the appealin accordwith thetermsbelow.

It is notdisputedthat theForestServicein its 1997RecordofDecision

(ROD) amendingthe TongassLandManagementPlan(TLMP) madeanerrorin

interpretingan importantreportpreparedby theagency’seconomistsconcerning
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marketdemandfor timberduringthe tenureof theplan. Themistakedoubledthe

economists’estimateof deman& TheForestServicehascontendedthatthis

mistakewashanniesserroranddoesnotaffecttheOrionNorthTimberSaleat

issueat this case. TheNRDChascontendedthat themistakewasintegralto

marketdemandcalculationsthataffectedtheplan’sbalanceof sellinglogs for the

timberindustryandpreservingold-growthforestsandotherconsiderations

pertinentundertheNationalForestManagementAct (NFMA) andthe TLMP. In

assessingthestandardsfor grantingan injunctionpendingappeal,we mustassess

boththelikelihoodofsuccesson themeritsandthebalanceofhardshipsbetween

theparties. Ourstandard,embracinginterrelatedlegal teststhatform a

“continuum,”hasbeensetforth in theLopezv. Heckler,713 F.2d 1432, 1435 (9th

Cir. 1983). If NRDCshowsaprobabilityofsuccessonthemerits,it mustalso

showthepossibilityof irreparableinjury. If it showsonly “seriouslegal

questions,”thenit mustshowthatthebalanceofhardshipstips sharplyin its

favor. Undereitherstandard,we concludethatNRDCis entitledtoinjunction

pendingappeal.

NRDChasshowna likelihoodofsuccesson themerits. It appearsthat the

assessmentofdemandwasrequiredundergoverninglaw, andthat the

miscalculationofdemandwasintegralto theForestService’splanning. Hadthe
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ForestServicethoughtdemandwasonlyone-halfofwhatit assumed,it might

haveplannedto satisfytimberindustryneedsby saleof timberonpropertyless

environmentallysensitivethanthatat issuehere. Also, wehavepreviously

indicatedthatthe scopeofrelieffor “harmlesserror” in theenvironmentalcontext,

wherewe review agencydecision-making,is limited. SeeGifford Pinchotv

.

FWS,378 F.2d 1059,1072 (9thCir. 2004). Theplannedtimbersaleherewill

causeirreparableinjury in thesensethatold-growthforestswill begone.

Evenif theargumentsof theForestServiceareshownto havemoremerit

afterfull briefing andamoredetailedreview,thereareat least“seriouslegal

questions”presented,andwe concludethebalanceofhardshipstips in favorof the

plaintiffs. In this respect,we arenotunmindfulthatamill ownerhasraisedthe

risk by affidavit thatan injunctionpendingappealwill requiretheclosingofhis

mill, at leasttemporarily. However,theplaintiffs arenotrequiredto abandontheir

rightson thataccount. Wemayhopethatthemill ownerwill beableto gain

enoughtimberfrom othersourcesto continueoperationswhile thisexpedited

appealis decided,butwe cannotsaythatthebalanceofhardshipsherefavorsthe

immediatedevelopmentof aroadto thechallengedpropertyandthe

commencementof logging. To thecontrary,theroad-buildingactivitieswill cause
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animmediateandirreparablechangeto thepartof the now-roadlessold-growth

forestthatwouldbeaffectedby thechallengedtimbersale.

Themotionto expeditethebriefing andhearingof this appealis granted.

Becausetherewereno hearingsin thedistrictcourt, the clerkof thatcourt

shallforwardthe certificateofrecordimmediately. See9thCir. R. 11-2.

TheopeningbriefandexcerptsofrecordaredueNovember17, 2004;the

answeringbriefis dueDecember17, 2004;andtheoptionalreplybrief is due

December27,2Q04. The provisionsofNinth Circuit Rule 31-2.2(a)shallnot

applyto this briefing schedule.

TheClerkshallplacethis caseon theFebruary,2005calendarin Seattle,

Washington.

KLEINFELD, J., dissenting:

I respectfhllydissent.

All thatis beforeusis aninjunctionpendingappealofa tiny percentageof

thelogging. Evenif thedemandprojectionwaserroneous,thaterrorwould have

no effecton thisparticularsmall sale. Thereis plentyof timeto considertheplan

asawhole on appealwithout enjoiningthis sale. Thehardshipto the appellantsis

a saleof aminusculettactionofthe Tongassplan,andit is a fraction that likely
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would besubjectto loggingevenwith a lowerdemandprojection. Thehardship

to themill employeeswho will bethrownoutofwork, andthemill owner,strikes

me asmuchgreater. In view of thecarefulandthoroughconsiderationof all

appropriatefactorsby the districtcourt) includingthe balanceofhardships,andits

carefulconsiderationof thelikelihood ofsuccesson the merits,and,most

important,ourvery limited scopeofreview, I would denytheinjunctionpending

appeal.
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