











EPA estimated that each pg/dL of lead in a child’s blood costs society $6,000. Protecting 200
children from having an additional 10 pg/dL of lead in their blood would save saciety $12
million. Given the dubious benefits 1o society of lead in toy jewelry, CPSC must set the standard
for lead in 1oy jewelry at as low a level as possible.

ITI. There are No Significant Benefits of Lead in Toy Jewelry

As CPSC cansiders the impact of lead exposure 10 children’s health, it must compare that impact
to the benefits from lead in toy jewelry. While there may be some uses of lead that provide
worthwhile benefits, toy jewelry — whether metal or non-metal — is not one of them, Toy jewelry
is not an essential commodity. CPSC could - and should consider as an option - eliminate all
sales of 10y jewelry to protect children. Yer, for metal jewelry, there are safer metals. For non-
metal jewelry, there are many safer substitutes for the limited benefits w the physical properties
that lead may provide.

IV, CPSC Should Drop Concentration Limit to Ten-Fold to At Least"
0.006%
CPSC proposes 10 use a limit of 0.06% as maximum level of lead in metal toy jewelry. CPSC
states that “[ijnvestigations by the CPSC Laboratory staff indicated that the extractability of lead
from children’s metal jewelry is strongly associated with the lead content of these {tems. Staff
investigations also indicatcd that when metal jewelry is ingested by children, excess lead
exposure is likely for items that contain more than 0.06% lead, and that the amount of exposure
likely increases with inereasing lead content in the jtem ™

Sierra Club agrees that more lead in metal jewelry means more lead in a child who ingests the
jewelry. However, for reasons explained above, it objects to the implication thar exposure that
results in exposure less than 10 ng/dL is not excess, There is no threshold for lead at which it
does not cause adverse health effects. Therefore, CPSC must not arbitrarily set the limit at
0.06%.

Sierra Club believes that CPSC most likely derived the 0,06% level from the slandurd [or paint
and other coatings. That level was set by Congress in 1976, On December 1, 1993, CPSC
evaluated that jevel and the “Commission’s staff derermined that applying the new toxicity data
to the exposure gssumptions used to derive the 0.06 percent level would result in a lead-limit of
0.01 percent.””

Because there is no threshold for lead in blood and the benefits from lead in oy jewelry
negligible, Sierra Club believes that CPSC needs 10 push Lhe level of lead in toy jewelry 1o the
lowest level possible. Not anly must the regulation prohibit the addition of lead 1o the preduct, it

2 CPSC ANPR, 72 Fed. Reg, 921-923, January 9, 2007, p. 921.
'* 0PSC, Termination of Regulstory Investigation; Lead in Paint, December |, 1003, 58 Fed, Reg. 63311.
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needs to force manufacturers to adopt quality control procedures that ensure the exclusion of raw
materials that have lead added or that have lead as an impurity.

Sierra Club believes that CPSC must provide a 10-fold margin of safety above any threshold
level, similar to other regulations designed to protect our children.™® If CPSC determines that
proposed 0.06% is the appropriate value, then it must require that the concentration in products is
kept below 0.006%. In keeping with the federal government commitment to eliminate lead
poisoning, CPSC needs 1o do its part to fulfill the goal.

V.  CPSC Should Apply More Protective Standards to Surface Coatings
Sierra Club believes that CPSC should apply the concentration cutoff of 0.006% developed by
proper methods noted above to revise the existing standard for surface coatings. CPSC has
already acknowledged the need 10 reduce it 0.01%.”"”

VI  CPSC Must Not Preempt State and Local Laws

CPSC rules preempt inconsistem siate and local laws. As a result of ongoing problems with lead
in 0y jewelry that CPSC has not prevented in a timely manner, the States of lHinois and
California took action. CPSC must not undermine their leadership to protect children by
preempting their provisions that ate more siringent,

VIIL. CPSC Must Require Grinding in Accessible Lead Test

CPSC’s staff report that prompted the ANPR states that “testing by CPSC staff indicates that
the extractability of lead from children's metal jewelry (using an acid solution to simulate
stomach condirions) is strongly associated with the lead content of items. Based on the
available test data, staff determined that there was a lower likelihood of ingesting hazardous
levels of accessible iead if a children's metal jewelry item had a total lead content of 0.06
percent or less, The Interim Enforcement Policy states that firms can avoid CPSC
enforcement action by ensuring that the total lead content of each component of metal
jewelry they offer for sale is below 0.06 percent, or that accessible lead is no more than 175
ug.”'" CPSC’s statf goes on to say that “as discussed above, preliminary dara from staff
testing show that increasing the length of the acid exiraction period results in increasing
accessibility of the lead.”"”

" For example the Food Quatity Protection Act of 1996, 110 Sua, 1518, Public Law 104-170, 1996, Section 405
amending Section 408(b)(2)(C) of the Federal [nsecricide, Rodenticide, Fungicide Act, 21 U.S.C. 346a(b)2XC).
'* CPSC, Termination of Regulatory Investigation; Lead in Paint, December 1, 1003, 38 Fed. Reg. 63311,

:” CPSC, Letter from Elder and Rartlelid to the Commission, December 4, 2006, page 6.
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Sierra Club is pleased to see that CPSC acknowledge the limitation of its Accessible Lead Test.
It makes sense that the longer the product is exposed to stomach acids, the greater the extraction
of lead from the product will be.

Sierra Club favors a blanket ban on lead in toy jewelry. However, if CPSC allows a company to
demonstrate that lead in a product is not accessible using the Accessible Lead Test, it must
address other shortcomings to the Test. The Test does not require grinding or abrasion of the
product before test 1o simulate extraction by stomach acids.”® CPSC fails 1o consider that
children, especially teething toddlers, do not simply swallow a mouthable object. They chew it
first. Chewing can damage any protective coating and increage the surface area for extraction.

If CPSC relies on the Test in any form, Sierra Club believes CPSC should require that the
product be ground before applying the Accessible Lead Test to simulate chewing by a child.
This grinding is similar 10 EPA’s requirement in its Toxiciry Characteristic Leaching Procedure
which also tries to mimic extraction of metals such as lead (in a sanitary landfill, not a child’s
stomach).'® Certainly a child’s chewing of toy jewelry before ingestion is more likely 1o affect
the composition of an object than changes caused by grinding in a sanitary landfill.

VII1. CPSC Needs to Establish a Simplified Test to Assess Lead Content in
Field
The Accessible Lead Test and Total Lead Test are costly and time-consuming to complete,
cannot be used in the field, and are beyond the economic reach of most state and iocal health
departments. These state and local health departments routingly investigate lead poisonings of
children. Usually the investigation focuses on lead-based paint. However, due to the apparent
pervasiveness of lead in consumer products, their investigations workload have expanded to
assess consumer product exposures,

CPSC needs 1o provide state and Jocal health departments with a method that allows them to
quickly assess consumer products, especially toy jewelry, for lead. Sierra Club believes that
CPSC should build on the existing infrastructure in the rile, EPA has established a neiwork of
laboratories that have demonstrated through initial and ongoing testing that it can rellability
conduct assays for lead. This system is called the National Lead Laboratory Accreditation
Program (NLLAP). In addition, EPA standards have allowed the use of X-Ray Fluorescent
(XRF) devices by trained professionals 10 measure lead in the field. As a result, there are
thousands of XRFs in use in the private sector and at health departments that can be adapted 10
identify leaded jewelry. They can provide results in less than five minutes with no testing costs
other than labar and the cost of the equipment. Finally, the XRF test method is non-destructive,
Therefore the consumer product could still be analyzed in an NLLAP accredited lab if needed.

'S CPSC,Interimn Enforcement Policy for Children's Metal Jewelry Containing Lead — 2/3/05, 2005,

www.cpsc.gov/PR/NardLead Toylewelry.pdf.
‘TEPA, Publication SW-846, Test Methods for Evaluating Solid Waste, Physical/Chemical Methods, Test Method
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Sierra Club believes that CPSC should accept test results when either:

1, A lab accredited by EPA’s National Lead Lab Accreditation Program (NLLAP) finds the
concentration of any component of the product 10 exceed 0.006% or the amount exceeds
17.5 ug; or

An x-ray fluorescent (XRF) device operated by a person wained to use the equipment
determines that the lead level in a component exceed 0.006%.

b

The presumption can be rebutted by a documented test using the Enhanced Accessible Lead Test
performed at any NLLAP lab,

IX. CPSC Must Apply Rule to Non-Metal Jewelry

There is no reason to suspect that a child is less likely to chew on and swallow non-meral jewelry
than metal jewelry. A child can be atiracted to both. Once in the stomach, accessible lead from
non-metal jewelry is just as accessible as metal jewelry = it is a function of the test method.

Therefore, Sicrra Club believes that CPSC must:

1. Apply the rule to non-metal jewelry;

2. Use the Enhanced Accessible Lead Test (enhanced by grinding and longer extraction
times) 1o determine whether the product violates the rule;

3. Allow the test methods describe above for metal jewelry be used to create & presumption

that can be rebutted by the Enhanced Accessible Lead Test.

This approach minimizes costs while acknowledging that lead in non-meral jewelyy may ot be
as accessible as in metal jewelry,

Please note, Sierra Club believes that CPSC must maintain its ban on lead in coatings and apply
this ban 10 coatings on non-metal jewelry,

X. CPSC Must Require Quality Control Procedures

The significant number of recalls of oy jewslry in recem months is clear evidence that
manufacturers and importers are unwilling or unable to prevent the production and distribution
of lead in jewelry now that violates existing standards. CDC’s report on the Minnesorta child
that died from lead poisoning afier swallowing toy jewelry offered as a “bonus™ 1o buyers of
Reebok shoes demonstrated the wide variations in lead concentrations in a single product line.”’

Inits April 17, 2006 petition to EPA and CPSC that lead to this ANFPR, Sierra Club asked EPA
o

“wark with CPSC to identify the manufacturer or processor that produces any toy jewelry
with more than 0.06% lead by weight. If EPA identifies any manufacturer or processor

* 5.8, Cenrers for Disease Control and Prevention, Morbidity and Martality Weekly Report, Dispateh, March 23,
2006 / 33(Dispatch);1-2
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that it has jurisdiction over using its TSCA authorities, it should immecdiately issue
Section 6(b) quality control orders. 2! In this order, EPA should require the manufacturer
or processor 10 modify its quality control procedures 1o the extent necessary to remedy
the inadequacy.”

EPA denied this request. Sierra Club has sued EPA in federal district court to reverse EPA’s
decision,

Sierra Club maintains that CPSC and EPA should maintain an arrangement where EP A issues a
TSCA Section 6(b) Quality Control Order to any manufacturer, processor, or importer subject to
a CPSC recall — whether voluntary or not - of a consumer product when the Federal Hazardous
Substance Act is the basis of the recall. The policy should not be limited 1o jewelry or lead but
should reach all products containing hazardous substances. This mechanism will help prevent
repeat violations by an individual manufacturer, processor or importer. Tt will also serve as an
incentive 10 them 10 avoid the need for a recall in the first place.

To the extent that CPSC has the authority, Sierra Club believes that CPSC should exercise it
through this rulemaking since EPA is unwilling to use its authority to protect children from
quality contrel problems.

XI. CPSC Must Require Retailers to Proactively Act on Recalled Jewelry
Recalls may be sffective at getting products off the wholesaler’s shelves. They are less effective
at getting the product off the retailers shelves. They are uniformly ineffective at getting the
product off & child’s shelf, especially tor low cost iiems such as toy jewelry. A systém that relies
on checking products already in commerce fails 1o protect the child who bought it before the
recall.

Sierra Club believes that CPSC must require retailers who have sold 1oy jewelry subjectto a
recall to proactively scarch their sales records 10 identify and contact buyers of the recalled
product., With the growth of credit and debir card sales and computerized inventory tracking,
retailers have the ability to identify some purchasers of these products and notify them of the
recall, While this approach will not reach everyone, it is a positive step forward.

XI1. Definition of Toy Jewelry

In the recommendations of CPSC stafl 10 the Commission, CPSC staff provided an initial
definition of toy )cwelry ? Sierra Club supports the definition and suggested that it be worded as
follows:

215 U.8.C.§ 2605(b) (Toxic Substance Control Act, Section 6(b)) (2006)

2 gierra Club Citizen Petition to CPSC and EPA Regarding Lead in Consumer Products, Especially Toy Jewelry,
April 17, 2008.

B CPSC, Letter from Elder and Hatlelid 10 the Commission, December 4, 2006, page 5.
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Toy jewelry means a consumer product that is used by children for its decorative rather than or
in addition 1o its functional purpose. It includes toy jewelry and the accessary items that children
use as jewelry including items that:

Accompany toys such as dolls and smuifed animals;

Are used in pretend and role-play;

Are arts and crafts types of products such as jewelry-making kits; and

Are accassories to be worn or used as jewelry in the commeon sense of that word.

WD —

XII. CPSC Must Make 16 CFR 1500.230 Guidance Mandatory

On December 22, 1998, CPSC issued voluntary guidance for lead in consumer products >

Based on the number of recalls CPSC has issued since the guidance, clearly the guidance is
insufficient. If a company were following the guidance, they would not be putting such products
on the market. Therefore, Sierra Club believes that CSPC should revise 16 CFR 1500.230 to
require that all manufacturers, importers, and processors of consumer products containing more
than 0.006% lead develop a written analysis of such products consistent with the guidance before
putting the product into commerce,

1f CPSC determines it does not have the authority to require this proactive step, it should work
with EPA so that EPA can do it using its TSCA Section 6(a) authoriry.

XIII. Rule Must be Mandatory and Include Corrective Action
In the Advanced Notice of Proposed Rulemaking, CPSC presented five options;

1. Mandaiory rule. The Commission counld issue a rule declaring children’s metal jewelry
containing lead 1o be a banned hazardous substance.

2. Labeling rule. The Commission could issue a rule requiring specified warnings and
instructions for children’s metal jewelry containing lead.

3. FExisting signdurd. The Commission could adopt an existing standard, in whole or in part,
as a praposed regulation,

4, Voluniary srandard. If the industry developed, adopted, and substamially conformed 1o

an adequate voluntary standard, the Commission could defer to the voluntary standard in
lieu of issuing a mandatory rule.

S, Corrective Actions under Section 15 of the FHSA, The Commission has authority under
section 15 of the FIISA, 15 U.S.C. 1274, to pursue corrective actions on a case~by-case
basis if the:q SCommissiors determines that a product constitules a banned hazardous
substance,”

Sierra Club believes that a mandatory rule is needed, The voluntary standard at 16 CFR
1500.230 has been ineffective, The existing standards are 100 limited and do not adequately

¥ CPSC, Codification of Guidasnce Policy en Lead in Consumer Products, 63 Fed. Reg, 243, page 70648, December
28,1998,
¥ 1d at page 922.
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protect children’s health. While labeling may help when parents are involved, the risk is too
great for labeling. Children buying the product, as well as some parents, would likely ignore a
label, ‘

As noted above, Sierra Club does believe that CPSC should adopt rulemaking that requires two

specific actions by companies subject to a recall.

1. The company importing, processing or manufacturing the product shall submit quality
contral procedures documenting that the problem that resulted in the recall will not
happen again; and

2, The retailer should be required to review its sales records 1o contact all buyers of the
recalled product that it can identify.

X1V Response to CPSC Requests

In the ANPR, CPSC solicits a response to 15 specific issues. Sierra Club has answered most of

them above but responds specifically 1o each of them here.

L. Information on any children believed to have been injured or killed as a result of
ingesting metal jewelry containing lead, including the ages of such children, and their
BLLs. Sierra Club believes that CPSC should coordinate with CDC and specific request
this information from each of the CDC-funded, childhood lead poisoning prevemion
programs (CLPPPs). The CLPPPs are the state and local agencies most likely 1o have the
meeting, It is unreasonable for CPSC 1o assume that these agencies would routinely read
the Federal Register and should proactively notify them,

2. The circumstances under which these injuries and deaths occurred, including
informarion on the suspected metal jewelry product. See answer 1o #1 above.

L

The casts to manufacturers of redesigning children’s metal jewelry 10 remove the risk
Jrom lead or the cost of removing children’s metal jewelry containing lead from the
market. Sierra Club does not have this information.

4. A description of substitutes for children’s metal jewelry containing lead that could reduce
the described risk of injury. Sierra Club does not have this information.

3. Comparisons of the cosis and utility of using lead in children’s metal jewelry versus any
available substitute products. Sierra Club does not have this information.

é. Other information on the potential costs and benefits of potential rules. See Section [I
above, According to EPA estimates, CPSC save $12 million if it could prevent 10 ug/dL
of lead from getting into the blood of 200 children. Sierra Club asks that CPSC also ask
the CDC-funded CLPPP programs provide an estimare of their labor and expenses in
investigaling lead in consumer products such as toy jewelry. It should make this request
when it asks for poisoning information.
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7 Steps that have been 1aken by industry or others (0 reduce the risk of infury to children
due to lead from meral jewelry products, Sicrra Club does not have this information.

8. The likelihood and nature of any significant economic impacr of a rule on small entities.
Sierra Club does not have this information.

9 Alrernagtives the Commission should consider, as well as the costs and beneflts of those
alternatives 10 minimize the burdens or costs 1o small entities. Sicrra Club does not have
this information.

10, The costs and beneflts of mandating a testing requirement. Mandating a cost-effective,
field-usable instrument such as the XRF above will dramatically reduce the costs to state
and local health depaniments investigating lead poisoning cases where consumer products
may be implicated.

11.  The costs and benefils of mandaring a quality control/quality assurance program
requirement and/or recordkeeping requirement, Sierra Club does not have this
information,

12 The market share of children's jewelry relative to all jewelry for both precious and
costume (non-precious) jewelry, Sierra Club does not have this information,

3. The estimated average expected life of a piece of jewelry (precious and non-precious)
and/or an estimared number of jewelry pieces in U.S. households. Sierra Club does not
have this information,

14, The distribution of jewelry sales by manufacruring and/or retail price for both precious
and costume (nonprecious) jewelry. Sierra Club does not have this information.

15, Informarion on the lead content und accessibility of lead in non-merallic materials and
components used in children’s jewelry containing lead including, but not limited ro,
plastics, rubber, crysials, glass and ceramics. Other organizations will be submiting this
information.

Thank you again for your wark and the opportunity to present these comments,

Sincerely, | W M
Ed H% Robert Zdenik Oé
Sierra Club Alliance for Healthy Homes
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