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March 4, 2009

Ms. Elizabeth Orlando

Alberta Clipper Project Manager

U.S. Department of State

OES/ENV Room 2657

Washington, DC 20520



RE:
Draft Environmental Impact Statement

Dear Ms. Orlando:


I write on behalf of Earthjustice, the Indigenous Environmental Network, Minnesota Center for Environmental Advocacy, Plainsjustice, and Sierra Club (“Commenters”) to supplement our January 30, 2009 comments on the draft Environmental Impact Statement (DEIS) for the Alberta Clipper tar sands pipeline.  Commenters have discovered that Enbridge is now alleging that the route alternative through the Fond du Lac reservation is “unavailable.”  Enbridge’s allegation changes what will be required in the DEIS.  If the Fond du Lac reservation alternative is unavailable, the Department of State must (1) identify and evaluate the environmental consequences of other alternative routes around the reservation; and (2) evaluate the environmental impacts resulting from ejectment of existing pipelines from tribal land, and the reasonably foreseeable consequence of Enbridge’s proposal.  We renew our request that the Department re-issue a supplemented DEIS for public comment.

Background


On February 13, 2009, Enbridge filed with the Minnesota Public Utilities Commission (PUC) a letter brief alleging that the route for the Alberta Clipper tar sands and Southern Lights diluent pipelines in the existing corridor through the Fond du Lac reservation was no longer available.  February 13, 2009 Letter from Enbridge to MPUC, attached as Exhibit 1.  Enbridge asked the Minnesota PUC to approve a 17-mile greenfield route around the reservation.  Enbridge alleged that the price demanded by the Band for construction of the pipelines in the existing corridor was exorbitant and, therefore, the only alternative was to permit the proposed greenfield route.  Enbridge provided no additional assessment of environmental impacts on the greenfield route to the Minnesota PUC, nor did it identify or evaluate any other alternative routes, nor did it discuss any other consequences of its decision to end negotiations with the Band regarding the existing corridor.
Impact on DEIS

This development, after the close of the comment period on the DEIS, has a significant bearing on the adequacy of the alternatives, direct and indirect effects, and connected actions evaluated in the State Department’s DEIS.  In light of the significant shortcomings of the DEIS that we and other commenters have already identified, in combination with the consequences of Enbridge’s recent assertions, we renew our request that the DEIS be withdrawn and the Department revise and re-issue a DEIS for public comment.

Because Enbridge, the project proponent, now asserts that the only alternative route proposed – the route in the existing corridor through the Fond du Lac reservation – is no longer available, the DEIS must identify and study the environmental effects of other alternatives to the proposed greenfield route.  The DEIS identified the existing corridor as the sole alternative to the proposed greenfield route.  DEIS, p. 3-11.  This alternative, according to the project proponent, is no longer available.  As a result, the Department must undertake renewed scoping to identify additional alternatives and then assess and compare the environmental impacts of those alternatives, based on objective measures, to the impacts of the proposed greenfield route.  The DEIS mentions and summarily dismisses alternative routes around the reservation, one to the north and another to the south along an existing powerline corridor.  DEIS, p. 3-12.  These brief mentions, however, do not satisfy NEPA’s requirement that the Department take a hard look at alternatives, the “heart of the Environmental Impact Statement.”  40 C.F.R. § 1502.14 (alternatives analysis must “present the environmental impacts of the proposal and the alternatives in comparative form, thus sharply defining the issues and providing a clear basis for choice among options by the decisionmaker and the public”).  Because Enbridge has removed the Fond du Lac route from consideration as an alternative in deeming it unavailable, decisionmakers and the public have been deprived any comparative analysis or choice among options.  The DEIS, therefore, must be withdrawn and reissued in a form that “rigorously explore[s] and objectively evaluate[s] all reasonable alternatives.”  40 C.F.R. § 1502.14(a) (emphasis supplied).

In addition, Enbridge’s decision to withdraw from negotiations with the Fond du Lac Band and deem the reservation route unavailable has other consequences which must be evaluated in the DEIS.  The Band has maintained throughout its negotiations with Enbridge that some or all of the existing pipelines running through the reservation are trespassing on tribal land and are subject to ejectment.  In response to Enbridge’s assertion that the reservation route is unavailable and its request that the Minnesota PUC approve the greenfield route for the Alberta Clipper and Southern Lights diluent pipelines, the Fond du Lac Band has stated that it will proceed with ejecting the company’s existing pipelines from the reservation:  “[T]he Band is now consulting with the BIA, and the Band will then proceed with a federal ejectment action . . .   [If] the Band is successful in prosecuting its trespass action, Enbridge will have to relocate all of its existing lines and restore Reservation land to its original state.” February 25, 2009 letter from FdL Band to MPUC, attached as Exhibit 2 (emphasis in original).

The Department’s DEIS must evaluate not only the direct effects of the proposed project, but also its indirect effects and connected actions.  Indirect effects include effects that are “caused by the action and are later in time or farther removed in distance, but are still reasonably 
foreseeable.”  40 C.F.R. § 1508.8.  Connected actions include actions that are triggered by the project under review.  40 C.F.R. § 1508.25(a)(1).  As a result of Enbridge’s attempt to expand its pipeline capacity with the Alberta Clipper and Southern Lights pipelines and its failure to successfully negotiate with the Fond du Lac Band, Minnesota may now be faced with re-routing four existing pipelines around tribal land.  The evidence as it exists today and as presented to the Minnesota PUC makes this a “reasonably foreseeable” consequence of Enbridge’s proposal.  The environmental effects of re-routing the existing pipelines along with all reasonable alternatives must, therefore, be addressed in the DEIS.

Conclusion

Enbridge’s decision to withdraw from negotiations with the Fond du Lac Band and deem the existing corridor route through the reservation unavailable significantly alters the environmental impacts that will result from its proposal and the adequacy of the Department’s DEIS.  We and other commenters already commented at length on the deficiencies of the DEIS and the need to re-issue a draft for further public comment.  Enbridge’s recent decision to remove the Fond du Lac reservation route from consideration makes this a necessity.  Where, as here, “[t]here are significant new circumstances or information relevant to environmental concerns and bearing on the proposed action or its impacts,” NEPA regulations require supplementation and re-issuance of the DEIS.  40 C.F.R. § 1502.9(c)(1)(ii).

Thank you for your consideration of these comments.  Please let me know if you have any questions.

Sincerely,

Kevin Reuther

Legal Director
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Sarah Burt



Paul Blackburn



Tom Goldtooth
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