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VIA EMAIL: Keystone@mt.gov

Mr. Greg Hallsten

Director’s Office

Montana Department of Environmental Quality
P.O. Box 200901

Helena, MT 59620-0901

Dear Mr. Hallsten:

Please find attached the comments of the Northiains®Resource Council, Western
Organization of Resource Councils, the Sierra Chmgl, Plains Justice on the Major Facility Siting Ac
("MFSA") Application of TransCanada Keystone Pipelj L.P. (“TransCanada”) to construct and operate
the 36-inch diameter 900,000 barrel per day (“bpEystone XL crude oil pipeline (“Project”).

The Department of Environmental Quality (“Departitieis required by the MFSA to determine
whether or not TransCanada’s Application is congld¥lont. Code Ann. § 75-20-16(1)(a).
TransCanada’s application does not meet the apipliceequirements of the MFSA. Therefore, it must
be revised and resubmitted. Our specific concdeeisde the following.

I The Application Failsto Provide Sufficient Information for a Determination of Need for the
Project

Pursuant to the MFSA, TransCanada’s Applicationtrpusvide information sufficient for the
Department’s determination of need. Mont. Code A 5-20-301(1)(a), (2)(a). As described below,
TransCanada'’s explanation of the need for its $ibbiproject is based on out-of-date tar sandaetion
data and out-of-date global and North American eroildemand data, none of which discusses the
particular role or need for the Project given feesble market conditions or other proposed addition
the US crude oil transportation system. TransCamégb bases the need for this project on unsuggbort
allegations of commercial commitments to the Ptojeat provides neither a quantification of such
commitments nor a description of the commerciahteof such commitments. Moreover, TransCanada
fails to provide any information, data, or discossabout the impact of the economic crisis on the
viability or timing of the Project.

Before it proceeds with review, the Department megtiire TransCanada to provide a full
explanation of the impacts of the economic crisighe Project. In particular, TransCanada mustigeo
the best information and quantified data availameurrent and forecast tar sands oil extractitesta
current and forecast demand for crude oil in theald @ whole and the Midwest and Gulf Coast regions,
and the current commercial status of and commeteials for commitments to the Project. A failuge b
the Department to require this information and datald result in State and citizen commitment of
substantial resources to consideration of a nobleiproject.
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1. The Application Relies on Out-of-Date Oil Exttiao and Demand Data

TransCanada’s need analysis relies for its crudeupply and demand data on the Energy
Information Agency’s (“EIA”) 2007 and 2008 Annuah&rgy Outlooks (“AEO 2007” and “AEO 2008",
respectively). In December 2008, the EIA issue@anty release of AEO 2009 (available at:

http://www.eia.doe.gov/oiaf/aedp/ Thus, TransCanada relies on US governmentdste that are up to
two years old.

To say the least, much has changed in global arildearkets over the past two years, including
a dramatic spike in crude oil prices and an equdiiynatic crash, as well as rapidly declining oil
consumption rates related to the global econonmiscr The international Joint Oil Data Initiative
databasehttp://www.jodidata.orgj has documented the decline to date in US tditplitds”
consumption “liquids includes a combination of aadl, natural gas liquids, and biofuels).

Chart 25: United States liquids demand Jan. 2004 - Nov, 2008
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In its 2009 AEO Report, the EIA is now projectitngit demand for petroleum-based liquids will bet"fla
through 2030 and that there will be a “dramatididet in net crude imports, including from Canada.

Net dependence on imported liquids declines
dramatically over the next 20 years
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For its tar sands extraction forecasts TransCareds on the 2008 Canadian Association of Petroleu
Producer<rude Oil, Forecast, Markets & Pipeline Expansions Report (CAPP 2008). This report was
prepared prior to both the collapse in crude adgand the onset of the economic crisis. As sGARP
2008 is outdated and cannot form the basis foasomed judgment on future tar sands oil pipelirexiae
In December CAPP published a very brief 2008 Imduipdate that shows slowing tar sands oil
extraction and itemizes specific tar sands projgashave been delayed and/or downsized. Duweto t
economic crisis, these delays and downsizes hawioed. Although the 2008 Interim Report provides
some useful information, its analysis is cursorghstinat the Department should seek additional
information on tar sands extraction trends.

It should be noted that CAPP is an industry trastmeiation committed to expansion of tar sands
oil extraction. As such, the Department shouldster the CAPP forecasts to be biased towards
showing a need for new pipeline infrastructurefalket, an examination of CAPP forecasts from 2@07 t
the present shows that CAPP has consistently diraeded tar sand extraction rates and pipeline
capacity needs.

The collapse in crude oil prices has terminatesiuastantially slowed a number of tar sands
development projects, because current oil pricasal@upport the costly technology needed to eixteac
sands oil from the ground. According to The Timmasye than $60 billion worth of tar sands oil potge
were delayed in the last quarter of 2008, soméfinitiely.” A widely reported study by Merrill Lunch
estimates that tar sands oil needs to sell forgg8Marrel to make new tar sands extraction preject
viable. A February 2009 study by the Canadian gnh&esearch Institute (“CERI Study”), an industry-
funded think tank, estimates this figure to be g&bbarref. This study also estimates that currently
operating projects should be able to withstandegrimder $50 per barrel for the short-term, bug{on
term prices lower than this could result in shutdewf existing capacity.

In its forecast of tar sands extraction, the CERD® assumes that an economic recovery begins
in 2010 (which is not certain), but even with thgsumption it states that “oil sands developmetisst
until 2013, with no major growth until 2015. Prewsly announced and approved (by government)
projects remain delayed, and some remain in peli’revised forecast estimates that approximétely
million barrels of day of additional extraction eajty will come online by 2020. CERI Study page 10
This is approximately the combined capacity addgithat would be added by the Keystone | pipeline
and Alberta Clipper pipeline. Thus, this industtydy indicates that there will be no need for the
Keystone XL pipeline within the Department’s petinig time horizon. Should the economic crisis
continue past 2010, then pipeline capacity needdvoass further into the future.

Given TransCanada’s obligations under the MFSH, iemarkable that TransCanada relies on
out-of-date data and makes no mention of how retanket and economic trends will impact the need
for its proposed project. TransCanada’s failuraddress these trends renders its application ipleten
and unsuitable for consideration by the Departm@&ta is available about the decline in tar sands
investments and production forecasts, and moreb@dbme available as the Department considers
TransCanada’s application. To ensure prudent idacmsaking in these unsettled time, the Department
must require that TransCanada include and anafyztatest extraction forecasts from Canada and the
latest crude oil demand forecasts from the USgintlof contingencies created by the development of
other crude oil pipelines. No doubt TransCanadaitos developments in its markets closely.
TransCanada must share such monitoring with theDeent.

1 http://royaldutchshellplc.com/2009/01/05/canadidrsand-mines-stuck-as-crude-price-plummets/
2 www.ceri.ca/documents/CERIQilSandsBriefingFebruaf pdf




2. The Application Fails to Provide Project-Speciata that Demonstrates a Need for the
Project

Rather than provide quantified data that proveserior the Project, TransCanada instead relies
on sweeping (and out-of-date) generalizations aploltal and North American crude oil production and
consumption trends. None of the arguments or inébion provided by TransCanada relates to the
particular need for the Project in the extant arasonably foreseeable circumstances.

It is entirely possible for TransCanada to provigelated Canadian tar sands oil production
forecasts together with a description of how surbdasts may be served by other pipelines that are
either under construction or in more advanced stagpermitting. In fact, to meet National
Environmental Policy Act (“NEPA”) and Montana Ersirmental Policy Act (“MEPA”) no action
alternative requirements, TransCanada must prakidenformation. Other proposed pipelines include
TransCanada’s own Keystone | pipeline (491,000 apd)the pipeline system upgrades proposed by
Enbridge, including the Southern Access, LsR, altka Clipper pipelines, which at a minimum would
provide an additional 800,000 bpd of import capacitransCanada should also explain how other
planned pipelines will not meet the need for suglsersification alleged in the Application.

TransCanada should provide the Department withttiataquantifies the need for the proposed
Keystone XL pipeline relative to Canadian extrattiorecasts, other planned pipeline capacity
expansions, and US crude oil demand. It is Trana@a&'s business to know its market. Its failure to
provide any market-specific data means that itgnagided the Department with no basis upon which to
determine whether or not there is a legitimate rfieethe particular proposed pipeline.

3. The Application Fails to Provide Information Demstrating that there Is Sufficient
Commercial Demand for the Project

TransCanada’s description of the commercial needd@roposed pipeline is vague and not
quantified. Instead of providing any quantificatiof the demand for Keystone XL pipeline capadtty,
states that shippers have expressed “materiaksttar the Project and in securing additional croitle
pipeline capacity.” The use of the term “mater@éates doubt about the degree of commercial
commitment to this particular project. Whethenot such interest is “material” is a judgment foe t
Department to make — not TransCanada — such tdtrinsCanada must provide the Department with
complete information about its current commerc@hmitments.

TransCanada also alleges that “[p]otential shippexe already committed to long-term binding
contracts, which will enable Keystone to proceethwégulatory applications and, pending successful
regulatory and environmental approvals, with carion of the pipeline.” However, TransCanadasfail
to provide any quantification of these commitmearid any data that supports its allegations.

According to an Oil & Gas Journal Special repoteda-ebruary 9, 2009, TransCanada has
arranged entered into contracts for only 380,000 dyer 17 years of the Project’s capacity. Itrislaar
how much of this capacity is under contract withitess that have been or have recently become non-
investment grade shippers. In its Application,nB@anada fails discuss the commercial terms, imgud
cancellation penalties, that make these commitnibimsing.” TransCanada sold capacity in the Rebje
in an open season sale that expired on SeptemB608, well before the severity of the global crode
price drop and economic crisis became apparettippars. The current status of TransCanada’s
commercial commitments is unclear. DBRS, an inmest rating company, reports that TransCanada
has agreed to absorb 75% of cost overruns, as cethfm50% of cost overrun for its Keystone |
pipeline. This need to absorb greater risk ierrevidence of lessened shipper commitments.



Given the current economic crisis, the Departmeaimgtrmake independent judgments about the
materiality and efficacy of TransCanada’s shipmenmitments. It may not rely on old information or
TransCanada’s unconfirmed allegations.

A failure by the Department to require a legallffisient statement of need could result in
substantial wasted effort by the State governmedtimpacted residents, effort that neither theestar
its citizens can afford.

. The Application Failsto Include Required MEPA and NEPA Alternatives

The Keystone XL pipeline is subject to at leaseéhdistinct statutory schemes requiring the
reviewing agencies to evaluate alternatives t@tbposed action. The requirements are found in:

« MFSA, ARM 17.20.1311;
* NEPA, 42 U.S.C. § 4332(1)(c)(iii); and
* MEPA, Mont. Code Ann. 8§ 75-1-201(1)(b)(iv)(C).

The alternatives analyses under these statutamefnerks should be closely coordinated to ensure tha
each alternative is given the requisite considenati

The current disparity between the routes idemtifie on the one hand, TransCanada’s
application for a Presidential Permit, and on ttreeohand, its Montana MFSA application, demonstrat
the importance of coordinating the alternativedys®s. In particular, the Montana MFSA application
shows a route through North Dakota, yet no NEPAaphearings have been held in North Dakota such
that North Dakotans have been given no noticesiheth route may be under consideration by the US
Department of State. A failure to conduct NEPAgsieg hearings in North Dakota or to otherwise
engage North Dakotans in the NEPA process woulidétel that the northern route through Montana to
the North Dakota border is entirely hypotheticahature and could not legally be adopted as an
alternative by the Department or the US DepartroéState.

An MFSA application for a pipeline facility, suels Keystone XL, must identify and analyze
alternatives relating to alternative transportatimrdes, pipeline routes, and technical design peatens
SeeARM 17.20.311; Circular MFSA-2 (2004). MFSA alsmuires consideration of a “no action
alternative.” ARM 17.20.311. The Keystone XL MF&pplication identifies three alternative routes,
including the preferred route. SKeystone XL MFSA App., at 4-7. In addition, thepéication
nominally considers alternative pipeline diametpigeline expansion options, alternative pump ciati
configurations and fuels, and pipe material grau®waall thickness. Sdd. at 4-1 to 4-4. The
alternatives review under the MFSA considers tohhn&al merits of alternatives. In contrast, the
alternatives review under NEPA and MEPA considekgrenmental impacts.

At the same time, the Department must also considger the MFSA those alternatives that are
identified in the environmental review processedatNEPA and MEPA. Under NEPA, agencies are
required to analyze a “reasonable range of altee®t which is evaluated in light of the purposela
need for the agency action. éative Ecosystems Council v. U.S. Forest Sef28 F.3d 1233, 1246-47
(9th Cir. 2005). Alternatives should be identifiba@t would “avoid or minimize” the adverse
environmental effects of the proposed action. 40R § 1500.2(e). MEPA alternatives analyses are
reviewed under the same standards that federaiscapply to NEPA analyses. Seent. Wilderness
Ass’n v. Board of Natural Res. and Conservatp0 Mont. 11, 24, 648 P.2d 734, 741-42 (1982).




If a NEPA/MEPA alternative is not given full tecleal review pursuant to the MFSA, then it
would not be legally possible for the Departmengeatect such alternative. Similarly, if a MFSA
alternative is not subject to environmental reviewder NEPA/MEPA, then such alternative could not be
adopted without violating NEPA/MEPA. To be meaifiigthe alternatives analyzed under MFSA,
NEPA, and MEPA must be the same.

TransCanada states that the “need” for the prejgcheeting increasing U.S. demand for crude
oil while U.S. crude oil production decreadeSeeKeystone XL MFSA Application, at 3-1. Under
NEPA and MEPA, the federal and state lead agemciest analyze reasonable alternatives to the
construction of a crude oil pipeline that satigfistidentified need, including efficiency and reagjory
measures that could lower U.S. demand for crudeTdie Keystone XL MFSA application does not
meaningfully consider any alternatives to the caston of a crude oil pipeline with the potential
satisfy the stated need. Séeystone XL MFSA Application, Ch. 4. Unless swadternatives are studied
under the MFSA, they cannot be meaningfully considas viable project alternatives under NEPA and
MEPA. The Department should ensure that the &ube of alternatives analyzed under NEPA and
MEPA are also analyzed under the MFSA.

As the MEPA lead agency and reviewing agency uttdeMFSA, the Department must ensure
that no aspect of the agency’s review is rushembtopletion while other processes are still ongoilmg.
particular, the Department should not deem the MBESp@lication complete, thereby potentially
foreclosing the study of additional alternativesleinthe MFSA, while ongoing environmental review
under NEPA and MEPA may reveal issues and alteresmthat are critical to the agency’s MFSA
analysis. The Department should employ an iteggirocess that includes new alternatives in the MFS
analysis as they are identified through NEPA andPMEand also includes new alternatives in the MEPA
analysis that are identified through MFSA revie@nly such a comprehensive process will enable the
Department to make the statutory finding that #lected alternative represents the minimum adverse
environmental impact. Seédont. Code Ann. § 75-20-301(1)(c).

I1. The Application Failsto Analyze Global Warming I mpacts

Before the Department may issue a certificateoafigatibility for the Keystone XL pipeline, the
MFSA requires the Department to determine “the neatifi the probable environmental impact” and “that
the facility minimizes adverse environment impait], considering the state of available technolagg
the nature and economics of the various altermativielont. Code Ann. § 75-20-301(1)(b), (c). As
submitted, the MFSA application provides insuffitienformation to allow the Department to make thes
findings with respect to the Keystone XL pipelinpt®bable contribution to global warming.
Accordingly, the Department should require the &pit to submit information quantifying the projsct
total direct and indirect greenhouse gas emissasngell as information regarding alternatives thay
avoid or mitigate these emissions.

% The application separately states that the “pugmdshe Project is to transport crude oil produetirom the
Western Canadian Sedimentary Basin (WCSB) to ntestigg demand by refineries and markets in the'U.S.
Keystone XL MFSA Application, at 3-1. However,ghdoes not describe the purpose, but rather theaps
preferred alternative. This stated purpose wooldsatisfy NEPA, under which “an agency cannotruefts
objectives in unreasonably narrow terms” so agtaler selection of the preferred alternative agone conclusion.
City of Carmel-By-The-Sea v. U.S. Dept. of Trang23 F.3d 1142, 1155 (9th Cir. 1997).




1. Global Warming Is An “Environmental Impact” Undehe MFSA.

According to the Intergovernmental Panel on Clar@hange (“IPCC”), a group of over 2,000 of
the world’'s preeminent climate scientists, “warmafghe climate system is unequivocal, as is now
evident from observations of increases in globakage air and ocean temperatures, widespread meltin
of snow and ice and rising global average sea.lewdbst of the observed increase in global average
temperatures since the mid-20th century is “vegl¥i due to the observed increase in anthropogenic
greenhouse gas concentrations.” The IPCC’s asses@fithe latest scientific literature showed
evidence from all continents and most oceans shioatsmany natural systems are being affected by
regional climate changes, particularly temperatucesase$. In Montana, many of the identified harms
of global warming are already being felt. As oBI9precipitation had decreased by up to 20 peinent
many parts of the state, and over the last deckdeoght, precipitation has declined much furthas
the Department has reported, the climate is amtieghto change even more dramatically in comingsyea
The consequences, as itemized by the Departmehider “glaciers melting and disappearing in Glacie
National Park and elsewhere in the Rocky Mountansgtential decline in the northern Rockies
snowpack and stressed water supplies both for husaand coldwater fish; ... an increase in the
frequency and intensity of wildfires as forest hatsi dry out ...; loss of wildlife habitat; possilgtects
on human health from extreme heat waves and expguiieases like Western equine encephalitis, West
Nile virus, and malaria; [and] possible impactstom availability of water for irrigated and drylancbp
production alike.” Final Environmental Impact &taent (“FEIS”), Highwood Generating Station, Vol. |
at 346 (Jan. 2007). In short, global warming isiegent environmental issue that the Department mus
address under the MFSA, Mont. Code Ann. § 75-20-BQ4), (c).

One of the key mitigation strategies that the IR@&htifies for reducing the rate and impacts of
global warming is changing the sources on whichelgfor energy from oil, coal and other fossil lfuie
to renewable low-carbon sources including windasahd geothermal energy.

2. The Keystone XL Pipeline Will Result In Signdiat Greenhouse Gas Emissions, A
Significant Cause of Global Warming

Global warming is the result of a buildup of grieense gases — including carbon dioxide GO
in the atmosphere, which reduces the reflectiosotdr radiation back out into space. The greenhouse
effect is a natural phenomenon, but with a recandunt of carbon dioxide in the atmosphere (6 mllio
tons of carbon enter the atmosphere each yearéemhouse effect is now causing major changt®eto
earth’s climate, weather, and sea level.

Canada'’s tar sands are the single largest cotribo global warming pollution emissions
growth in Canada. Further, tar sands oil production generates alinipée the global warming pollution
as conventional oil production because of the masanounts of energy needed to extract, upgrade, an
refine the oif The increase comes primarily from the fuel negdethe extraction of the tar sands (in

* IPCC,Climate Change 2007: Synthesis Report (Nov. 2007) at 30 available at
http://www.google.com/url?sa=t&source=web&ct=res&at&url=http%3A%2F%2Fwww.ipcc.ch%2Fpdf%2Fasse
ssment-

report%2Far4%2Fsyr%2Far4 syr spm.pdf&ei=EOmMgSb3304Hi2sjrDw&usg=AFQCNHD8Pg3bag8CiRhLE
brvyNYbbggFg&sig2=LmnlkOK24nVyCXdELX4PNw

> Dan Woynillowicz, “Oil Sands Fever: The Environneimplications of Canada’s Oil Sands Rush,” a(T8e
Pembina Institute, November, 2005).

®|d. p. 22. Information gathered from Canadian Assamadf Petroleum Producers on conventional oil fiath
the Pembina Institute for oil sands mining anditua drilling. Actual numbers are 28.6 conventiondlaverage



most cases significant amounts of natural gas)ratite fugitive emissions from the overall process.
of early 2007, oil companies and government weseusising possibilities for a system for carbon wapt
and disposal in the tar sands region, but withtm#graesearch, funding, and timelines for the dctua
construction of such a system.

The mining of the tar sands compounds the globainivey effect because it destroys hundreds,
potentially thousands, of square miles of soméefliest natural carbon sequestration on the plaried.
tar sands are located in the boreal regions ohaomntAlberta, an area covered with forest and pegsth
Removal of the trees and stripping away the bogues the ecosystem’s ability to store that carban,
also ends up releasing previously stored carbomwtiebogs dry out.On average, 516 tons of carbon
are stored per acres of peatland, by far the latgesl of carbon sequestration of any organicesyst
Multiplying the 516 tons per acre by the numbeaafes destroyed in tar sands extraction adds yp ver
quickly, compounding the extremely negative carbguation of tar sands exploitation. The Keystone
XL pipeline will also result in significant greentge gas emissions due to end-stream refinery upgrad
and expansions necessary to accommodate the iadrealsimes delivered by the pipelines and eventual
combustion of the dirty crude oil. In additionettiiesel vehicles, generators, construction equipiued
earth moving equipment associated with the pipedomestruction, tar sands oil extraction, as welhas
oil sands plants in Alberta, are all significantiszes of particulate matter and thus black carbon
emissions. Black carbon creates a soot effect wlepnsited on snow and may be responsible for ap to
guarter of observed global warming.

In sum, if constructed, the Keystone XL pipelindl Wwave result in significant direct and indirect
emissions of greenhouse gases, the primary antheopocause of global warming.

3. The Application Is Inadequate To Allow the Dapant To Analyze The Project’s
Global Warming Impact

The Keystone XL pipeline will contribute to globahrming through significant direct and
indirect emissions of greenhouse gases, yet theAvipRlication fails altogether to address this majo
environmental impact. The application devotes pamgraphs to discussing greenhouse gases, umrder th
heading “air quality.”_Se&eystone XL Project, MFSA Application, at 4-168he application asserts
that “[n]o regulatory limitations or other [CleanrAdct] emission standards apply to g@H,, or N,O
[greenhouse gases].” |IBecause the applicant concludes that greenh@sss @ire not regulated by the
Clean Air Act, the application makes no attempgeantify the project’s greenhouse gas emissions, or
even to identify global warming as an environmeimtgdact.

TransCanada’s assertion that greenhouse gasestaegulated under the Clean Air Act is not
only erroneous, it is immaterial for the purpostthe MFSA. The MFSA directs the Department to
determine “the nature of the probable environmantphct” and “that the facility minimizes adverse
environment impact [sic], considering the statawdilable technology and the nature and econonfics o
the various alternatives.” Mont. Code Ann. 8§ 75380(1)(b), (c). This mandate applies irrespeatif/e
the Department’s independent obligation to reguiaéenhouse gases under the Clean Air Act. Thus,
even if greenhouse gases are not subject to “reggulmitations,” as TransCanada asserts, thdly sti

GHG intensity/barrel of oil as compared to 85.5saihds average GHG intensity/barrel of oil. See dmes
Hansen, Obama’s tar sand trap, The Guar(hab. 18, 2009), at
http://www.guardian.co.uk/commentisfree/cifamer€#)9/feb/17/barack-obama-canada-climate-change

" SeePolaris Institute, “A Dirty Little Secret: CanadaGlobal Warming Engine,” at
http://www.tarsandswatch.org/files/adirtylittlesetpdf.



must be analyzed under the MFSA to the extenttkiegt contribute to global warming — an
environmental impact.

The Keystone XL MFSA application fails to includry information whatsoever regarding the
project’s direct and indirect greenhouse gas ennissi To get a true sense of the life cycle greeséo
gas emissions attributable to tar sands oil, teemnouse gas emissions generated during extraetobn
upgrading must be added to the emissions gendrgtefining the tar sands crude into final petroheu
products and to the emissions associated with cetitvuor the final end use of those fuels. Because
TransCanada has not provided this essential inflomehe application is inadequate to allow the
Department to make the requisite MFSA finding reigag the environmental impact of the project. In
addition, because TransCanada has failed to prarigenformation regarding alternatives or mitigati
strategies to reduce or avoid the project’s glemiming impact, the Department cannot make the
requisite MFSA finding that environmental impacévé been minimized. The Department must require
TransCanada to supply this information prior tordiegy the MFSA application complete.

V. The Application Failsto Include Adegquate I nfor mation about Potential Crude Qil Spills

TransCanada’s pipeline risk assessment is inadedpratise by the Department in its evaluation
of the risk of crude oil spills from the Projectdatine consequences of such spills. Due to theimeass
size of the Project, the potential impacts fromreaesmall breach in the Project could be severe. Th
Project is designed to transport 900,000 barreleafry sour crude oil every day. At this rateloivf
the Project could fill an Exxon Valdez class oitkar in 1.6 days. The Project’s standard operating
pressure is 1,440 pounds per square inch (psijntaame locations this pressure during normal
operations could reach 1,600 psi, and the Progeé¢signed to operate at temperatures up to 158.°F.
this volume, pressure, and temperature any breasler-a pinhole breach — could result in a major oi
spill that severely harms individuals, land, waserd wildlife®

Moreover, TransCanada has applied for a speciatipflom the US Pipeline and Hazardous
Materials Safety Administration that would allowtdtoperate almost the entire Project at up to 80%
burst strength, as opposed to the normal regulatarydard of 72%. This means that the pipe wall
thickness in almost all of the Project’s pipe v thinner and more vulnerable to unanticipateitaots
and corrosion. Even assuming, for the sake ofraemt, that a special permit would offer the samelle
of overall safety as thicker-wall pipe, the usetifiner-wall pipe combined with improved inspectamd
guality control protocols poses risks that are mialty different from the risks related to the usfe
thicker-wall pipe with standard inspection and gyalontrol protocols.

Given that segments of the pipeline between emeygshutoff valves are up to 54.9 miles long,
over 15 million gallons of heavy crude oil couldihject to release by a single breach. While obntr
measures and topography could limit the maximumuarhof spills, the potential for harm is still gtea
Further, TransCanada does not state in its rigksaggent that leaks smaller than the detectiondiafitts
monitoring equipment (typically ~1% of pipeline ea&jty) are not immediately detectable by its remote
flow sensing equipment due to limitations in thessgvity of its equipment. This means that thejEct
could leak 378,000 gallons or more per day withmihg detected by TransCanada’s automatic warning
systems, assuming all of these systems are wodkidgroperly calibrated. Although TransCanada is
required to fly the entire route of the pipelinecerevery two weeks, in remote locations the contlzina

8 For example, in March 2006, a pinhole leak in ar@h pipeline in the Prudhoe Bay Oil Field grewsine to a
quarter by half inch breach that spilled 267,00bga of crude oil under snow before it was notibgdil field
workers. http://www.alaskajournal.com/stories/031906/hom &IE19003.shtml A similar leak in a remote
location would likely have been much worse duertater discovery time.




of volume, pressure, and limitations on remote isgnsapabilities means that very large amountslof o
could be released before anyone notices. For skgmu of types of leaks and leak detection equipmen
see Leak Detection for Transmission Pipelinespantgrepared for the Pipeline Safety Trust in 2007
(available awvww.pstrust.org/library/docs/leak detection_paper.pdf ).

All pipelines leak, particularly as they age. Alaccidents happen. Although TransCanada has a
substantial incentive to not spill any of the heawyr crude oil it transports, nonetheless, sreaks are
inevitable and large spills are possible. Trans@arhas a substantial incentive to maximize itfitproy
extending the operating lifetime of this pipelietihe point where it fails. Despite the best efaf
TransCanada, if constructed, the Keystone XL pieelvill be one of the greatest potential threathéo
people and environment in Montana. The Departmmrst thoroughly assess the potential risks and
impacts of the Project, and not merely accept T€¢anada’s assurances that the risk is low. The
information provided in TransCanada’s Applicatisrentirely inadequate for such assessment.

1. TransCanada’'s Risk Assessment Is Inadequatbdddepartment’s Determination of
Environmental Impacts Required by MEPA and MFSA

In order to grant a certificate, the Department tndesermine:

» the nature of the Keystone XL Pipeline’s probalmei®mnmental impacts, Mont. Code Anno. §
75-20-301(1)(b), Mont. Code Ann. § 75-1-201;

» the significance of these impacts, ARM 17.4.608;

» the quantity and quality of each environmental uese or value affected, including the
uniqueness and fragility of those resources oresmlARM 17.4.608;

» the importance to the state and to society of easironmental resource or value affected , ARM
17.4.608; and

» that the pipeline minimizes its environmental inpgigen available technology and alternatives.
Mont. Code Ann. § 75-20-301(1)(c).

TransCanada'’s spill risk assessment fails to dasthe risks associated with spills from its
proposed pipeline to the degree necessary to dtleidepartment to comply with MEPA and the MFSA.
In particular, TransCanada has failed to adequaletgribe:

» the risk of spills created by operation of the pipe including the risk and impacts of both single
major events and multiple small leaks;

» the potential severity of the impacts of spilldted heavy crude oil transported by the pipeline,
including the nature of the heavy sour crude trarteg;

* the quantity, quality, and importance of the paitac resources that could be impacted by spills;
and

» the full range of available technology availablertimimize impacts, as well as the limitations of
this technology.

Instead, TransCanada has provided a boilerplagsssent of spill risk that discusses only statistic
probabilities of spills and the generic impact®ibkpills. TransCanada’s analysis could be appie
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any terrestrial spill anyplace in the world. Almosne of TransCanada’s spill risk analysis rel&idhe
particular risks posed by the Project or the paldicresources at risk in Montana. Absent morailbet
risk information, it will not be possible for theepartment to comply with MEPA or the MFSA.

2. TransCanada's Risk Assessment Fails to AdequBtdcribe or Assess the Risk of
Spills Faced by Montanans

Attachment D, Section 3.0, TransCanada’s risk assest document includes just over one page of text
on risk assessment. All of this text relates atistical analysis based on historical pipelindufais.
Section 3.0 includes only the following two sen&esheelated to the risk of spills in Montana:

Based on the available information, the study pcedwa conservative incident
frequency of 0.000119 incidents per mile per yequivalent to no more than
one spill in 30 years for the 282 miles of the Bcbjn Montana.

* *x %

Of the postulated maximum of one spill along thej&ut in Montana during a
30-year period, these PHMSA-derived spill volunagistics suggest that this
one spill would have a 50 percent probability ahige3 barrels or less; 35
percent probability of being between 3 and 100dtsy10 percent probability of
being between 100 and 1,000 barrels; 5 percengapility of being between
1,000 and 10,000 barrels; and a 0.5 percent priityadfi being more than
10,000 barrels.

All other statements related to the risk of spill§ransCanada’s Application are redundant assesanc
that the statistical risk of spills is low. Theadgoing two sentences do not provide the Departiment
citizens of Montana with an adequate understanairige risk of spills from this pipeline. Giveretisize
and cost of this project and the large amountlahatt it would transport through Montana, proviglin
only two sentences on the degree of the risk gilkis Montana is legally insufficient. Saying thspills
are unlikely to happen does not mean that theyodda&ppen and does not aid in an understandirgeof t
degree of impact that could result from differgiiets and volumes of spills or needed mitigation
measures and remediation equipment for differgreggyand volumes of spills.

TransCanada’s discussion of spills in both its @pgibn narrative and Attachment D focuses
exclusively on statistical analysis of the probitibi of spills derived from past nationwide pipeli
operational data that is then applied to the efgmgth of the Keystone XL pipeline in Montana. N&h
such statistical data may be useful in assessathéoretical risk posed by pipelines of all tyfesd in
attempts to downplay risks) it does not provide$ktete or its citizens with adequate informatioatab
the specific risks of this Project.

Based on TransCanada'’s information, it is not gubagor a citizen of Montana to understand the
risk of a spill and how a spill might impact hisher home, community, or environment. For exarniple,
is not possible to determine which areas of thie stee most at risk due to pipeline configuratibe,
volume of oil that might be released at a giveratmn, or the differing impacts of different sizasd
types of spills. Such understanding is not posdilgicause the vast majority of TransCanada’s dismus
of spills is boilerplate recitation of general &ats and generic descriptions of the impactsila$gulls
that could be applied anywhere on the planet.

A specific example of the lack of utility of Trana@ada’s analysis is found on page 4-7 of
Attachment D, which describes the impacts of dilspn flowing streams based on generic stream siz
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rather than describe the risk to each water bodysed by the Project. Although the descriptiofuithes
“representative streams” found in Montana, thisinfation does little to help citizens understand lao
watercourse of concern to them might be impactadiqularly because similarly sized streams do not
necessarily have the same values and citizensa&hotibe expected to know the nature of these
representative streams.

TransCanada must provide more than two generadizgigtical statements of pipeline risk and
boilerplate that describes the general types ohirtgpof oil spills. It must provide a descriptiafithe
risks posed by this particular pipeline on parécydlaces in Montana, including descriptions of the
different causes and types of spills from the Ridjeat are possible and the potential consequesfces
each of these types of spills. Otherwise, the isptibn will be incomplete.

3. TransCanada’s Spill Risk Assessment Fails totifeWorst-Case Spill Scenarios

TransCanada’s application is deficient becauseasdot contain worst-case spill assessments by
pipeline segment, or any other spill volume assesssn In order to understand the potential impafts
spills and needed remediation measures and equipareassessment of spill risk must include a spill
volume assessment and a worst-case spill scemargath pipeline segment. This is particularl tior
a pipeline of this capacity with segments betweaarrgency shutoff valves up to 50 miles in length.

Spill volume assessments are important for emeggplanning purposes, but also so that the
State and the public can understand the poss#ie and impacts of the proposed pipeline. Maximum
spill volumes are closely related to pipeline segiength which is determined by placement of valve
Maximum spill volumes are also determined in pgrthe topography of the land through which the
pipeline passes, as pipeline drain-out dependarinom the effects of gravity and siphon. Without
adequate information about maximum spill volumess not possible to assess whether or not
TransCanada’s automatic shut-off valve placemecisibns are reasonable or whether additional
automatic shut-off valves are needed to reduceamskpotential impacts.

Also, without adequate information about maximumetine spills, it is not possible for the
Department to adequately assess the locations #tengjpelines with the maximum potential for acbeer
impacts from a spill, the potential geographic gcopspills, or the degree of need for mitigation
measures including needed spill response equipment.

TransCanada'’s application is internally inconsistemd confusing with regard to whether or not
TransCanada has calculated maximum spill volunieage 1-34 and Attachment D at page 3-1 says that
TransCanada has determined maximum spill volumbereas the Application states on page 1-34 that
TransCanada is “currently calculating maximum smllumes.” Likewise, the Application is confusing
with regard to whether or not TransCanada has aiadwa risk assessment. Attachment D in its ditie
on page 1-2 states that it is a “risk assessmefdt’page 4-69 of the Application states that “[w§a
locations, in addition to those required for maj@aterbody crossings, will be incorporated intofihal
design based upon the outcome of the risk asse&&nidns statement indicates that TransCanada has
not yet completed its risk assessment. The fattftransCanada has not disclosed maximum spill
volumes to the public also adds to this confusion.

Until TransCanada provides a detailed assessmespilbfolumes by segment, it will not be
possible for the Department to assess the natwseope of the possible environmental impacts cddaye
the Project.
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4, TransCanada Has Failed to Adequately Describ®ibk and Impacts of Lower Volume
Pipeline Leaks

As the steel in the Project ages the likelihood thaltiple small leaks will develops increases.
Nothing lasts forever. Further, the Project wéldonstructed from thousands of segments of sige] p
all which will be welded together. Although Trar@m@da may strive for construction perfection, it is
certain not to achieve it.

Since almost all of the pipeline will be buriedsativery of small leaks may be difficult and crude
oil may seep into the ground and groundwater owbstantial periods of time. Although TransCanada
will monitor the Project via bi-weekly jet helicaptflights, such flights can detect only spillsttha
ultimately seep to the surface. Further, Trans@aisaemote leak detection equipment is limitedsn
sensitivity, such that it cannot detect “small”’keauickly and easily. “Small” leaks in a pipeliokthis
size are nonetheless large in an absolute sense.

TransCanada’s application fails to describe themtal impacts of small leaks, or to describe
how the risk of such leaks increases as equipngas 80 assess the full range and scope of théoposs
types and volumes of leaks possible from the Prdjee Department must require that TransCanada
provide a full description of the various sizes &yyks of possible leaks, the potential impactaahe
type of leak, and ways to mitigate each type dk.le@therwise, TransCanada’s application will be
incomplete.

Summary

TransCanada’s proposed pipeline is a major indugacility that has the potential to inflict
serious harm on the people, communities, and emviemt that may be required to host it. It is the
Department’s duty to fully assess and minimizertbles inherent in this pipeline so that the heahd
wellbeing of the people of Montana are protecté€de Application submitted by TransCanada is
woefully inadequate with regards to its descripwbthe risks posed by the Keystone XL Pipeline, th
potential impacts of the pipeline, including it®lghl warming impacts, alternatives to the pipelare]
the means available to the State to protect itgecis, communities, and environment.

We respectfully request that the Department rdjemhsCanada’s Application as incomplete.
Very truly yours,

S

Paul C. Blackburn
Staff Attorney
Plains Justice
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