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December 4, 2008

J. Brian Duggan
Office of International Energy and Commodity Policy

Department of State

Washington, DC 20520

Dear Mr. Duggan:

On behalf of the Western Organization of Resource Councils, Dakota Resource Council, Dakota Rural Action, Northern Plains Resource Councils, McCone Agricultural Protective Association, McKenzie County Energies and Taxation Association, and Plains Justice, I am submitting these comments on TransCanada’s application for a Presidential Permit to construct, operate, and maintain their proposed Keystone XL pipeline into the U.S. After reviewing the application, we have found it insufficient in all areas and often too incomplete to provide an informed perspective on whether the proposal would serve the national interest.
We also have serious concerns about the process being used by the Department of State with this application. It appears the Department is not processing TransCanada’s application pursuant to regulations promulgated under the Administrative Procedure Act’s (APA) notice and comment requirements. 5 U.S.C. §553.
Below we have detailed the inadequacies of the permit application.

Identifying Information

The application does not precisely identify the ownership of the entity applying for the permit. It only goes so far as to say that 50 percent is owned by the ConocoPhillips Company. 

The application makes no mention of the potential sale of the pipeline, its assets, or of the project corridor or potential additional partners in the project. For example, ConocoPhillips recently reduced its ownership stake in the Keystone project from 80 percent to 50 percent, causing TransCanada to sell over $800 million in stock. “The proceeds will be used for capital projects, corporate purposes and to repay some debt,” according to Bloomberg.com. 

Specific ownership, potential additional partners and all other information pertaining to the intention on the part of the applicant to transfer, sell, or assign the facility to any other entity must be included in the application.

National Interest 

 
TransCanada’s application claims that construction and operation of the XL pipeline would be in the national interest because, it is alleged, the pipeline will provide a secure and reliable supply of Canadian crude oil that would meet the growing need in the U.S., particularly for Texas Gulf Coast refineries. We do not believe TransCanada has demonstrated that the pipeline is in the national interest, because it has not demonstrated that the product it will transport is more beneficial, economically or environmentally, than alternative means of meeting the nation’s need for transportation fuel. Nor has TransCanada even provided any assurances that the refined product will be marketed in the U.S.
The cost of the project, and the delivered cost of oil from tar sands, is high compared with the cost of meeting U.S. need for transportation fuels through investments in more energy efficient automobiles, public transportation, and sustainable, clean renewable fuels. Indeed, the cost of the increased supply of Canadian tar sands (i.e. the cost of investing in expanded infrastructure for production of oil from tar sands in Canada) is higher than the current world price of oil. At the same time, U.S. domestic demand for petroleum has dropped, despite the recent fall in gasoline prices, in response to $4 per gallon gasoline earlier this year, and the current economic slowdown. This casts grave doubt on the claims made in the application, that the supply of oil from Canadian tar sands will increase by 1.6 million barrels per day by 2017, that the U.S. demand for oil will continue to increase, and that shipper support will be sufficient to fill the pipeline’s capacity in the near future. 
The environmental impact of the project, including the greenhouse gas emissions attendant to production and use of oil derived from Canadian tar sands, also argues against the proposition that construction and operation of this pipeline would be in the national interest. The greenhouse gas emissions of tar sands are much higher than for conventional petroleum, because of the huge amount of energy required to extract the oil from the tar sands. As scientists and policy analysts point out, we need to drastically reduce emissions of greenhouse gases within the project’s expected life. Increasing greenhouse gas emissions by producing, refining and burning fuel made from tar sands at increased rates, as projected by the application, is not compatible with the reduction of carbon emissions needed to prevent catastrophic climate change. Neither the application nor the Environmental Report mentions, let alone analyzes, the impact of the proposed project on the climate, nor does either the application or report discuss the potential effect of the likely adoption of policies to control carbon emissions on the economics of the proposed project. 
The absence of environmental analysis in the application and the appended environmental report makes it impossible for TransCanada to claim that the proposed pipeline is in the national interest. (The environmental report contains little analysis, and mainly outlines subjects to be analyzed in further reports that were to be released in November 2008 and June 2009. The November report referred to has not been completed or, if it has been completed, it has not been released for public review.) Judgment that the project is in the national interest of the United States must necessarily balance benefits against costs, which cannot be done in the absence of a complete environmental review. 
Description of Facility

The description of the Keystone XL facility is inadequate. The application refers to three segments of the proposed project with the longest segment being 850 miles and the shortest 47 miles. It also mentions 33 pumping stations to be located in the United States without any description of their location in either the document or the attached maps. The maps provided with this application are not detailed enough for potentially affected citizens to clearly understand if they are impacted by the project. In addition, the maps and a “Montana Major Facility Siting Act” announcement published in the Billings Gazette on November 23, 2008 show alternate routes for this facility that are not addressed in the application at all.

Other Facilities

The application deals only with existing facilities that cross the border. However, this does not give a full picture of proposals pending and projects under construction that will cross the border and carry tar sands oil. This needs to be fully explored in the application.

Traffic Information

Nowhere does this application address the issue of traffic as suggested by the “Fact Sheet” issued by the State Department on March 11, 2008. Cross border traffic, as well as traffic related to construction should absolutely be discussed. Specifically, the Department should require that TransCanada answer the following questions so that citizens, counties, state, tribes and others can have a better perspective on what is to be expected in relation to the construction of the Keystone XL pipeline:
1. What is the maximum weight of vehicles associated with the construction of the Keystone XL pipeline and what will be done to mitigate the impacts of these vehicles on rural county roads?  Recent reports from townships in North Dakota complain of TransCanada equipment damaging local roads due to their extreme weight.
2. There are several issues lacking in the application that are relevant to the road system that will support the facility. As TransCanada utilizes access routes across private property to haul pipe and construction equipment to the pipeline site, what can landowners expect? How many roads will need to be built to access the pipeline route?  What kind of equipment will two track farm roads be expected to support?  The mitigation measures TransCanada will make in order to insure a useable road have not been addressed. This traffic and the destruction of existing vegetation will spread noxious weeds. Biologically noxious weeds thrive in disturbed soils. While weeds are a nuisance in a garden or lawn, they are a very serious threat to agricultural operations in our rural states. There is no doubt that TransCanada's project will facilitate the propagation and subsequent spread of weeds. Judging by its track record with Keystone I, TransCanada has not proven willing to fairly compensate landowners for this disturbance. How will the State Department protect American landowners from this threat to their livelihoods? 
3. How many workers can our states expect to be using rural county roads? Additional traffic on these roads near the construction site will have impacts to the road system that these rural states’ citizens depend on. How can counties know what to anticipate if it is not in the application and it is not required by the Environmental Impact Statement? 
4. The Fact Sheet issued by the Department indicates that maps showing U.S. and Canadian roads that will support the project, along with traffic counts, weight and use restrictions, and new roads to be constructed or improved, would be helpful in understanding the scope of the impacts. However, these maps are missing from the application, making it incomplete.

Construction Plans

The construction plans in this application are incomplete. The application mentions a Construction Mitigation and Reclamation plan (CMR plan), with a projected submittal date of November 19, 2008, indicating the application was incomplete on November 4, 2008. In addition we have not received from the Department, and therefore have not reviewed, the CMR plan.
The application puts off discussing “specific problems anticipated in development” to subsequent environmental reports to be submitted in November 2008 and June 2009, leaving the specifics of the construction plan for future documents, which have no clear plan for gathering public comment. 

Exhibit C of the application addresses pipe specifications. It broadly spells out the thickness of the pipe proposed for three undefined areas: Mainline and Station, Crossings and Fabrication, and Special Areas. The application identifies four different minimum wall thicknesses and yield strengths for “mainline pipe” but fails to address pipe specifications in the two other overly-broad categories. We believe specifics about the pipe’s thickness and design features are important to the health and safety of the people and communities along all portions of the proposed path, and should be specified in the application. 
Historic Preservation

The information submitted for this section of the application is incomplete. Both the permit application and the preliminary Environmental Report claim that “investigations are being conducted.”  There is no mention of who is doing the investigations or how they are being done.
In order to comply with Section 106 of the National Historic Preservation Act, new construction proposals within the states are required to conduct an archeological study involving an “on the ground survey” by an independent archeologist. The archeologist’s report must then be sent to each of the state historical societies for approval. The permit application gives no evidence of individual state historical society approval, saying only that “field inventories are well underway, pursuant to SHPO-approved plans.”  There is presently no list of properties in the project area that are, or are eligible to be, in the National Register of Historic Properties. The Environmental Report section of the application says only that a list “is being compiled.”
Additionally, the application fails to address the relationships between the states, federal government, TransCanada and tribal governments impacted by this project. The track record of the previous Keystone project on this issue has been called into question in a lawsuit by four tribes against the Department of State. This application gives no indication that Keystone XL will approach the tribal question any differently.

Financing
TransCanada is required to provide “[a]n explanation of how the applicant will finance the facility, including estimated costs, and, if applicable, the proposed toll structure. If the facilities, including any access roads, will involve approval or funding from state or federal sources, the application should so specify and should indicate the steps that have been or will be taken to timely secure such approval and/or funding.”  TransCanada’s application for this $5.443 billion project appears to contain exactly one sentence on “costs” and one sentence on financing. 

Specifically, TransCanada has provided only a total estimate of the cost of this project, $5.443 billion, with no further information related to how this figure was developed or how this estimate might change. A single dollar figure, and an estimate at that, forms a completely inadequate basis on which the Department can evaluate whether the project is in the national interest. As such, the Department must require that TransCanada provide information about costs containing information upon which a reasonable investor or regulator could make a reasoned opinion. As it stands, TransCanada’s application is non-responsive to the Department’s information requirement related to project finance. 

Also, TransCanada’s entire explanation for how it will finance its facility states as follows: “While project financing has yet to be finalized, the project is anticipated to be financed through a combination of contributions from owners, bank financing, and access to capital markets.”  This statement amounts to no more than a general statement about options for how construction projects of all sorts are typically financed. As such, it contains no information whatsoever about TransCanada’s project-specific finance plan. Therefore, TransCanada’s application is entirely non-responsive to the Department’s information requirement related to project financing. 

Similarly, TransCanada’s response to the Department’s request for information about the toll structure merely describes a typical toll structure for a FERC-regulated pipeline, but does not provide any project-specific information upon which the Department can determine the merits of the particular toll structure that TransCanada intends to use, particularly as it relates to how TransCanada will finance this particular facility. As such, TransCanada has provided no meaningful information about its proposed toll structure, and as such its application is non-responsive to the Department’s information requirement related to the relationship between project financing and the project’s toll structure. 
Finally, TransCanada’s application is silent with regard to whether the proposed project involves “approval or funding from state or federal sources,” as requested in the Department Fact Sheet. TransCanada should state that no state, local, or federal government expenditures will be required for construction of roads or other facilities necessary for the project. To the extent that such governmental expenditures are required, TransCanada must identify such governmental funding needs and describe its past and future efforts to secure such funding. A failure to provide such information would leave state and local governments with no information about the potential fiscal impacts of this project on state and local budgets. Due to the omission by TransCanada of this information, its application is non-responsive to the Department’s information requirement related to its need for governmental funding to accomplish the project. 

Due to the non-responsiveness of TransCanada’s application to the Department’s request for financing, toll information, and costs to governments related to construction of the project, any decision by the Department based upon such response would be arbitrary and capricious and an abuse of discretion. Given the current crisis in the credit markets it is vital that TransCanada provide meaningful information about its financing plans. A failure by the Department to acquire such information through the application could result in a project review process for a non-viable project. Such process would waste a great deal of effort by state, local, and federal officials, citizens and other interested parties. 
Violation of Administrative Procedure Act

The Department of State does not appear to be processing TransCanada’s application pursuant to regulations promulgated under the Administrative Procedure Act’s notice and comment requirements. 5 U.S.C. §553. The only policy guidance or rule we have identified containing departmental requirements for the application’s contents and departmental processing of the application is a Fact Sheet entitled “Applying for Presidential Permits for Border Crossing Facilities (Canada).” Even assuming that this Fact Sheet is based on other unpublished departmental policy, such unpublished policy would also fail to comply with APA requirements. 

While E.O. 13337 contains some guidance on Presidential Permit application review procedures, the Department has significantly expanded on the contents of E.O. 13337 and has issued a statement of general applicability and future effect designed to implement, interpret, and prescribe law and policy and describing the Department’s organization, procedure, and practice requirements as they relate to the substantive rights of TransCanada and U.S. citizens who may be directly impacted by a grant of the requested permit. 

Further, the Department of State’s Presidential Permit review process is not exempted from APA rulemaking requirements by 5 U.S.C. § 553(a)(1), relating to foreign affairs, and as such the Department of State’s review of TransCanada’s permit application is unlawful. Also, the Department’s Presidential Permit application review process is not an interpretive rule, general statement of policy, or rule of agency organization, procedure, or practice, as defined by 5 U.S.C. § 553(b)(3)(A), and as such the Department must comply with the APA’s notice and comment requirements, and the Department’s failure to do so is in violation of law. 

The Department’s authority to permit the cross-border facility within the U.S. derives in part from the International Bridge Act of 1972, 33 U.S.C. § 535 et seq. Further, the Department’s Presidential Permit application review rules supplement departmental regulations and contain policy related to the Department’s compliance with the National Environmental Policy Act of 1969, 42 U.S.C. Section 4321 et seq.; the National Historic Preservation Act of 1966, as amended, 16 U.S.C. Section 470f; and the Endangered Species Act of 1973, as amended, 16 USC 1531 et seq.. Regulations promulgated to ensure compliance with the foregoing statutes are not excepted from APA requirements. 

The proposed Keystone XL pipeline is a multi-billion dollar project running nearly 1,400 miles within the borders of the U.S. that will directly impact the property and welfare of many thousands of individuals. Further, the Department’s decision in this matter relates to a number of existing domestic policies and laws related to control of greenhouse gas emissions, including both state and federal law. As such, the Department’s decision about whether or not to permit the construction of this particular proposed pipeline is primarily a domestic matter. Therefore, U.S. citizens have a right to participate in the promulgation of the rules governing the Application review process. That the Department promulgated rules governing the permit process for a project such as this without public involvement in the Department’s rulemaking efforts is unconscionable and fundamentally unfair. 

The Department’s actions here will have direct impact on the protected interests of U.S. citizens within the United States. The Department’s review of TransCanada’s application should comply with APA requirements for its rules to create a fair application review process. We request that the Department initiate rulemaking to issue federal regulations governing its border crossing facility application review process. 
Sincerely,

Patrick Sweeney

Director

CC: 

Stephen J. Gallogly, Director

Office of International Energy and Commodity Policy

Department of State

Washington, DC  20520
220 S. 27th Street, Suite B, Billings, MT  59101

(406) 252-9672      FAX (406) 252-1092      billings@worc.org     www.worc.org

PAGE  
7

