
 

 

 

 
 

 

 

NAFTA’s Corporate Rights vs. People and Planet  

How Corporations Use Trade Deals to Challenge Our Protections in Private Tribunals  

 

 

Our planet, and all of us who live on it, are in trouble. Climate change threatens to destabilize world food 

supplies, undercut economic development, and threaten communities with extreme weather and sea level rise;
1
 

world fisheries are on the verge of collapse;
2
 and widespread deforestation has accelerated rates of biodiversity 

loss and soil erosion.
3
 As we move toward planetary tipping points, strong climate policies, ambitious 

environmental laws, and decisive governmental action are desperately needed.  

 

Unfortunately, right when we need active policymaking most, outdated trade and investment deals, written 

under the advisement of polluting corporations, are undermining policies that protect people and planet. These 

deals, such as the North American Free Trade Agreement (NAFTA), give corporations expansive new rights to 

challenge our climate and environmental protections in unaccountable tribunals of corporate lawyers.  

 

Corporate trade deals give foreign investors broad new rights that are fundamentally at odds with reining in the 

power of corporate polluters and transitioning to renewable energy. These corporate rights include a guaranteed 

“minimum standard of treatment,”
4
 which has been interpreted as making governments liable for policy changes 

that do not conform to investors’ “expectations” of a stable business environment.
5
 If a corporation believes a 

policy change (e.g., a new restriction on fossil fuel extraction) violates its broad trade deal rights, it can use the 

deal’s investor-state dispute settlement (ISDS) system to bypass domestic courts and sue the government in an 

unaccountable tribunal. The tribunals are composed of three private lawyers – typically corporate attorneys
6
 – 

who can order the government to pay the corporation the profits it might have earned without the new policy.  

 

Corporations are using trade and investment deals to go to private ISDS tribunals and challenge more 

and more of our democratically-enacted protections for our climate, air, water, and communities. To 

date, investors have launched more than 700 cases against more than 100 governments, more than half of them 

filed since 2010. More than one of every four new ISDS cases since 2010 has targeted policies affecting oil and 

gas extraction, mining, or fossil fuel power generation. More than half of concluded cases have resulted in the 

government either losing outright and having to pay for the challenged policy, or being forced to settle with the 

corporation, which can involve rolling back the policy.
7
 Law firms specializing in ISDS are now explicitly 

advising corporations, including fossil fuel firms, to see ISDS as a “tool” to “prevent” unwanted policies, as 

threats of costly ISDS cases can chill policy proposals.
8
  

 



 

Extreme Rights for Corporate Polluters 

 

The corporate protections in status quo trade and investment deals such as NAFTA have become a significant 

threat to democratic governance, environmental protection, and public well-being. Below are some of the broad 

investor rights included in such deals that have allowed multinational corporations to attack critical public 

interest policies. 

 

Investor-State Dispute Settlement: Corporations Challenging Policies before Corporate Lawyers  

Status quo trade and investment deals empower foreign investors to bypass domestic courts and challenge 

environmental and other public interest policies in private ISDS tribunals.
9
 The tribunals are not staffed by 

judges, but three lawyers. More than 60 percent of these lawyers have been full-time corporate attorneys in 

existing ISDS cases, and more than half have rotated between playing the part of “judges” in some cases and 

representing corporations in others.
10

 The corporate lawyers on ISDS tribunals are not accountable to any 

system of legal precedent or meaningful requirements to be impartial. NAFTA, for example, includes no code 

of conduct to limit tribunalists’ conflicts of interest.
11

 The tribunalists are empowered to order governments to 

pay corporations compensation for what they deem to be violations of the broad foreign investor rights in trade 

and investment deals. There is no cap on the amount of taxpayer money that tribunals can order a government to 

pay,
12

 and their rulings are not subject to appeal.
13

 

 

Broad Definitions of “Investment” and “Investor”   

The definition of “investment” in trade and investment deals goes far beyond ownership of real property and 

exposes governments to a wide range of cases not even related to actual investments. Several U.S. deals, for 

example, allow corporations to launch cases over any “asset” they have, even if they only own it indirectly, so 

long as it is associated with “the expectation of gain or profit.”
14

 Similarly broad definitions of “investor” even 

allow corporations to launch ISDS cases over investments that failed to materialize. Recent U.S. deals, for 

example, allow corporations to challenge policies if they inhibit their “attempts to make” an investment.
15

  

 

Minimum Standard of Treatment: An Obligation to Not Frustrate Corporate Expectations   

Trade and investment deals typically guarantee foreign investors a “minimum standard of treatment” and “fair 

and equitable treatment.” A number of ISDS tribunals have interpreted these vague obligations as requiring 

governments to ensure “the stability of the legal and business framework,”
16

 and avoid policy changes that 

investors could see as “arbitrary.”
17

 This means that a government could face costly ISDS challenges for 

changing its policies to better protect the climate, the environment, or its citizens, if doing so frustrates the 

expectations that multinational corporations held when they made their investments. Such broad interpretations 

of investors’ right to a “minimum standard of treatment” help explain why this obligation has been the basis for 

three out of every four ISDS rulings under U.S. deals in which the government has lost.
18

  

 

Indirect Expropriation: A Right to Compensation for Policies that Reduce an Investment’s Value   

Status quo trade and investment deals obligate governments to compensate foreign investors for “indirect” 

expropriation. ISDS tribunals have interpreted this broad obligation as allowing multinational corporations to 

demand compensation for government policies or actions that have the effect of merely reducing the value of an 

investment.
19

 By contrast, in most domestic legal systems, governments typically are not required to provide 

compensation unless they actually seize private property, or completely and permanently destroy its value.
20

 

This expansive foreign investor right allows corporations, for example, to challenge new environmental 

regulations if they diminish the value of their polluting projects.  



 

Corporate Tribunal Cases against Climate and Environmental Protections 

 

These are not hypothetical dangers. ISDS cases against environmental, health, and other public interest policies 

are increasing in frequency, while the scope of policies being challenged is widening. These are just a few ISDS 

cases that exemplify how investment rules can limit a government’s ability to mitigate climate disruption, 

protect the environment, and ensure the safety of its people: 

 

Denial of a Quarry Mine in Nova Scotia 

In 2007, the government of Nova Scotia in Canada rejected a proposal by Bilcon of Delaware, a U.S. mining 

company, to use invasive “blasting” methods to extract rock near the Bay of Fundy and ship it to the United 

States.
21

 The government acted in response to an environmental impact assessment, which found that the project 

could harm endangered species, including the North Atlantic right whale and Inner Bay of Fundy salmon.
22

 The 

assessment also highlighted concerns by commercial fishers, indigenous communities, and local residents about 

threats to the local landscape, diverse wildlife, and community, leading the Novia Scotia and Canadian 

governments to agree that the mining project threatened “core values that reflect [the local community’s] sense 

of place, their desire for self-reliance, and the need to respect and sustain their surrounding environment.”
23

  

 

In response to the government’s rejection of the project, Bilcon launched an ISDS case against Canada under 

NAFTA, arguing that its right to a “minimum standard of treatment” (among others) had been violated.
24

 In 

2015, two of the three lawyers on the ISDS tribunal ruled against Canada, arguing that the environmental 

impact assessment frustrated Bilcon’s expectations, and thus violated Bilcon’s right to a “minimum standard of 

treatment,” because it took into consideration the local community’s values, including their concerns about the 

environment.
25

 The dissenting tribunalist warned that the decision would be seen as “a remarkable step 

backwards in environmental protection,” and predicted that “a chill will be imposed on environmental review 

panels.”
26

 Bilcon is demanding at least $300 million in compensation from Canadian taxpayers.
27

 

 

A Fracking Moratorium in Quebec 

In September 2013, Lone Pine Resources, a U.S. oil and gas firm, launched an ISDS case against Canada under 

NAFTA in response to a moratorium enacted by Quebec on shale gas exploration and development, including 

fracking, under the St. Lawrence River.
28

 A Quebec government review has concluded that fracking in the area 

could pollute the air and water and have “major impacts” on local communities.
29

 In launching its ISDS case, 

Lone Pine claimed the Quebec government acted “with no cognizable public purpose,” and violated the firm’s 

“valuable right to mine for oil and gas under the St. Lawrence River.”
30

 Lone Pine argued that Quebec’s 

fracking moratorium violated NAFTA’s guarantee of a “minimum standard of treatment” for foreign investors 

because it “violated Lone Pine’s legitimate expectation of a stable business and legal environment.”
31

 Lone Pine 

also called the fracking moratorium a NAFTA-prohibited “indirect expropriation.”
32

 The firm is demanding 

$119 million from Canadian taxpayers as compensation, in addition to asking Canada to cover Lone Pine’s 

legal fees.
33

  

 

Coal-Fired Power Plant Standards and Nuclear Energy Phase-Out in Germany 

In 2007, the government of Hamburg, Germany, granted Swedish energy firm Vattenfall a permit to begin 

construction of a new coal-fired power plant.
34

 In an attempt to allay strong concerns from policymakers and the 

public that the plant would contribute to climate disruption and could pollute the adjacent Elbe River,
35

 the 

government of Hamburg required Vattenfall to comply with environmental requirements to protect the river.
36

 

Instead of meeting those requirements, however, Vattenfall launched a $1.5-billion ISDS case against Germany 



 

under the Energy Charter Treaty,
37

 claiming that the environmental rules constituted an expropriation of its 

investment and a violation of its right to “fair and equitable treatment.”
38

 To avoid a potentially costly case, the 

German government reached a settlement with Vattenfall in 2010 that required Hamburg to abandon its 

environmental conditions for the coal-fired plant (even ones Vattenfall had already agreed to) and allow the 

plant to be built.
39

 Hamburg complied, and Vattenfall’s coal plant there began operating in 2014.
40

  

 

Two years after successfully using ISDS to roll back German restrictions on its coal-fired power plant, 

Vattenfall decided to launch an ISDS case against German restrictions on nuclear power. Following Japan’s 

Fukushima Daiichi nuclear disaster of 2011, and in the midst of significant public pressure, the German 

Parliament decided to phase out nuclear power and shift toward cleaner renewable energy sources.
41

 In 

response, Vattenfall, which had investments in German nuclear energy, launched an ISDS case against 

Germany under the Energy Charter Treaty.
42

 Vattenfall is now seeking more than $5 billion from German 

taxpayers for losses that it may sustain during the nuclear phase-out.
43

  

 

Oil Drilling Restrictions in Ecuador 

In 1999, Occidental Petroleum Corporation signed a 20-year contract with Ecuador for oil exploration and 

production rights in the Amazon rainforest.
44

 In accordance with Ecuador’s laws on oil production, the 

agreement explicitly prohibited Occidental from selling its oil production rights without government approval.
45

 

This legal requirement provided the government the opportunity to evaluate any companies seeking to produce 

oil within Ecuador’s national boundaries. The country had good reason to exercise caution: For nearly three 

decades, Texaco, which Chevron later acquired in 2001, dumped billions of gallons of toxic water into 

Ecuador’s Amazon region while drilling for oil.
46

 Just one year after signing its contract, Occidental violated it 

(and Ecuadorian law) when the corporation sold 40 percent of its production rights to Alberta Energy Company 

without formally informing, or seeking authorization from, the Ecuadorian government.
47

 In response, Ecuador 

terminated Occidental’s contract and investment, which prompted Occidental to launch an ISDS case against 

Ecuador under the U.S.-Ecuador Bilateral Investment Treaty.  

 

Although the ISDS tribunal agreed that Occidental broke the law and that Ecuador was within its legal rights to 

terminate the contract and investment,
48

 the tribunal used a broad interpretation of Occidental’s right to “fair 

and equitable treatment” to rule against Ecuador.
49

 The tribunalists ordered Ecuador to pay more than $2 billion 

to Occidental
50

 — the largest ISDS penalty at the time, and equivalent to what the Ecuadorian government 

spends each year on healthcare for half of its population.
51

 A later, partial annulment of the decision left the 

ruling largely intact and left Ecuador with a penalty of more than $1 billion.
52

  

 

Conclusion 

 

To address our environmental and climate crises, governments must act quickly and decisively. Now, more than 

ever, governments need to have at their disposal a wide array of policy tools for promoting renewable energy, 

moving beyond fossil fuels, and protecting our air, water, and ecosystems. But the corporate protections in 

status quo trade and investment deals like NAFTA threaten to undermine current environmental safeguards and 

constrain future climate action. By creating a system that privileges corporate profits over the well-being of 

communities and the environment, these deals have allowed multinational corporations to attack 

democratically-enacted protections on which we depend. We urgently need a new model of trade and 

investment that supports rather than undermines government action to safeguard our environment, protect our 

communities, and tackle climate change. 
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