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PETITION FOR JUDICIAL REVIEW OF  

AGENCY ACTION - 1 

Smith & Lowney, P.L.L.C. 
2317 EAST JOHN STREET 

Seattle, WA 98112 
(206) 860-2883

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THURSTON COUNTY 

ADVOCATES FOR A CLEANER TACOMA, 

                                       Petitioner, 

 v. 

WASHINGTON STATE DEPARTMENT OF 
ECOLOGY,

                                       Respondents. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.

PETITION FOR JUDICIAL REVIEW  
OF AGENCY ACTION

 Petitioner Advocates for a Cleaner Tacoma (“ACT”) hereby brings this action under 

RCW 34.05.570 and allege as follows. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PETITION FOR JUDICIAL REVIEW OF  

AGENCY ACTION - 2 

Smith & Lowney, P.L.L.C. 
2317 EAST JOHN STREET 

Seattle, WA 98112 
(206) 860-2883

I. PETITION FOR REVIEW UNDER THE 

ADMINISTRATIVE PROCEDURES ACT, RCW 34.05 

A. Petitioner

Advocates for a Cleaner Tacoma (“ACT”)  
2661 N Pearl St #409 

Tacoma, WA 98407 

B. Petitioner’s Attorneys 

Knoll Lowney, WSBA No. 23457 

Marc Zemel, WSBA No. 44325  

Smith and Lowney PLLC  

2317 E. John St.

Seattle, WA 98112 

C. Agency Whose Actions Is at Issue 

Washington State Department of Ecology  

300 Desmond Drive SE 

Lacey, WA 98504-7600 

D. Agency Action at Issue 

On June 10, 2019, the Department of Ecology denied ACT and Sierra Club’s request 

to reopen Ecology Administrative Order No. 13764, which granted a 401 Water Quality 

Certification to Puget Sound Energy, Inc. (“PSE”) for PSE’s proposed liquefied natural gas 

(“LNG”) plant (“Project”) in Tacoma, Washington.  Exhibit A.

E. Other Parties to Agency Proceeding 

This appeal is taken from the Department of Ecology’s denial of a request filed by 

ACT and Sierra Club, Exhibit B, making Sierra Club a party to this proceeding:  

Sierra Club
180 Nickerson Street #202
Seattle, WA 98109   



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PETITION FOR JUDICIAL REVIEW OF  

AGENCY ACTION - 3 

Smith & Lowney, P.L.L.C. 
2317 EAST JOHN STREET 

Seattle, WA 98112 
(206) 860-2883

Although this appeal does not arise from an adjudicative proceeding, Puget Sound 

Energy, as the recipient of Order 13764, is an interested party:

Puget Sound Energy 

355 110th Avenue NE 

Bellevue, WA 98004 

A copy of this petition is also being served on the Attorney General of the State of 

Washington and upon the attorney of record for the Department of Ecology:  

Sonia Wolfman 

Attorney General of Washington, Ecology Department  

PO Box 40117 

Olympia, WA 98504-0117  

F. Facts demonstrating that the petitioner is entitled to judicial review 

Advocates for a Cleaner Tacoma (ACT) is a 501(c)(3) non-profit corporation 

comprised of local residents committed to preserving, protecting, and improving the quality 

of the air, water, and land of Tacoma and surrounding communities.  ACT strives to 

ensure the health and safety of all residents for current and future generations. ACT promotes 

sustainable industries and transparent and responsible decision-making in the public 

interest.

This petition challenges Department of Ecology’s failure to follow proper procedures.  

Petitioner contends that Ecology had a duty to reopen Order No. 13764 to exercise its 

substantive authority under the State Environmental Policies Act, Chapter RCW 43.21C 

(“SEPA”) in consideration of the updated SEPA documents for the Project.  Ecology’s 

compliance with such procedures may result in additional mitigation, which could reduce the 

Project’s impacts on Petitioner’s members.  Our Supreme Court in Five Corners Family 
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Farmers v. State, 173 Wn.2d 296, 303, 268 P.3d 892 (2011), held that standing requirements 

are relaxed where the injury complained of is, like here, procedural in nature. Specifically, to 

show a procedural injury: 

a party must (1) identify a constitutional or statutory procedural right that the 

government has allegedly violated, (2) demonstrate a reasonable probability that the 

deprivation of the procedural right will threaten a concrete interest of the party's, and 

(3) show that the party's interest is one protected by the statute or constitution. 

Five Corners Family Farmers, 173 Wn.2d at 303.  

This test applies here because the requested remedy – requiring Ecology to exercise 

its substantive SEPA authority in consideration of the SEIS – preserves Ecology’s decision-

making power and therefore may, but will not necessarily, lead to greater environmental 

protections.  This is the nature of SEPA procedural claims.   

Petitioner has members who reside in the immediate vicinity of the proposed Project.  

Those members are within the Project’s “blast zone” in the event of an explosion. In 

addition, they suffer injury in fact by their reasonable concerns that (1) they will be harmed 

in the event of a catastrophic failure of the facility; (2) their health will be negatively 

impacted by toxic air emissions from the facility; and (3) their enjoyment of their properties 

will be negatively impacted by the ongoing flares from the facility.  Some members are 

considering selling their homes to avoid these dangers and they reasonably believe that the 

value of their properties will be negatively impacted because many buyers do not wish to live 

in the Project’s blast zone or air quality impact area.  Petitioner has voluminous evidence 

supporting their reasonable concerns.  A photo of the Project for one ACT and Sierra Club 

member’s home is attached as Exhibit G.
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As discussed below, if Ecology were to comply with SEPA and exercise its 

substantive SEPA authority in consideration of the SEIS, it will have authority to condition 

the project and thereby mitigate the Project’s impacts on Petitioner’s members.  Petitioner 

has standing because their members would have standing to sue, the environmental purpose 

is germane to the issues in this suit, and neither the claim nor the relief requires participation 

of individual members.  Five Corners Family Farmers, 173 Wn.2d at 304.  

Additionally, Petitioner’s interests are within the zone of interests to be protected by 

SEPA.  According to Ecology’s own rule on substantive SEPA authority:

(1)(a) The overriding policy of the department of ecology is to avoid or 

mitigate adverse environmental impacts which may result from the department's 

decisions.

(b) The department of ecology shall use all practicable means, consistent with 

other essential considerations of state policy, to improve and coordinate plans, 

functions, programs, and resources to the end that the state and its citizens may: 

(i) Fulfill the responsibilities of each generation as trustee of the environment 

for succeeding generations; 

(ii) Assure for all people of Washington safe, healthful, productive, and 

aesthetically and culturally pleasing surroundings; 

(iii) Attain the widest range of beneficial uses of the environment without 

degradation, risk to health or safety, or other undesirable and unintended 

consequences;

(iv) Preserve important historic, cultural, and natural aspects of our national 

heritage;

(v) Maintain, wherever possible, an environment which supports diversity and 

variety of individual choice; 

(vi) Achieve a balance between population and resource use which will permit 

high standards of living and a wide sharing of life's amenities; and 

(vii) Enhance the quality of renewable resources and approach the maximum 

attainable recycling of depletable resources. 

(c) The department recognizes that each person has a fundamental and 

inalienable right to a healthful environment and that each person has a responsibility 

to contribute to the preservation and enhancement of the environment. 

(d) The department shall ensure that presently unquantified environmental 

amenities and values will be given appropriate consideration in decision making 

along with economic and technical considerations. 
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WAC 173-802-110.  Petitioner and its members are certainly within this broad zone of 

interest.

 Sierra Club, as a party to this proceeding, has an equally strong claim for standing, 

since its members include a neighbor of the Project, its mission is germane to this suit, and 

its members are within the zone of interest that Ecology was required to consider and protect.  

G. Statement of Facts Supporting Judicial Review and Reasons that Relief Should 

be Granted.

On September 16, 2016, Ecology issued Administrative Order No. 13764, Exhibit C,

which constituted the Department of Ecology’s exercise of its substantive authority under the 

State Environmental Policies Act, Chapter RCW 43.21C (“SEPA”) and WAC  173-802-110 

for the Project.

Ecology based its decision to issue Order No. 13764 on the Final Environmental 

Impact Statement (“FEIS”) issued to the project on November 9, 2015.   

Subsequent to the original issuance of Order 13764, the SEPA process for the Project 

was reopened for the preparation of a Supplemental Environmental Impact Statement 

(“SEIS”) analyzing the Project’s lifecycle greenhouse gas (“GHG”) emissions.   

On November 21, 2018, the Department of Ecology and the Washington State 

Attorney General submitted comments stating that the GHG analysis contained in the DSEIS 

was inadequate. Exhibits D, E. Their comments were incorporated into the Final 

Supplemental Environmental Impact Statement issued to the Project on March 29, 2019 

(“FSEIS”).
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With Ecology’s participation, the SEPA process for the Project now, for the first 

time, contains a lifecycle analysis of GHG emissions.1

Ecology now has the legal responsibility to reconsider its exercise of substantive 

SEPA authority in consideration of the updated SEPA analysis for the Project.  Having 

participated in the SEPA process analyzing lifecycle GHG emissions, Ecology must consider 

those impacts in exercising its substantive SEPA authority over the Project.  

The SEIS also identified significant changes to the Project, which Ecology must also 

consider in exercising its substantive SEPA authority.  Order 13764 envisioned a “LNG 

Facility … sized to produce 250,000 gallons of LNG per day from natural gas.”  Exhibit C.2

However, the SEIS confirms that PSE instead sized the facility to produce twice that amount. 

See SEIS Life Cycle Analysis, at p.28 (“The Tacoma LNG Facility will have a capacity to 

produce an average of 500,000 gpd of LNG.”), Exhibit F.  The SEIS states that this 

increased capacity would increase annual GHG emissions from 683,000 mt/y to 1.3 million 

mt/y. FSEIS at Table F-3.  

Under WAC 173-802-110, Ecology has a duty to exercise its substantive SEPA 

authority in consideration of the updated SEPA documents:  

(2)(a) When the environmental document for a proposal shows it will cause 

significant adverse impacts that the proponent does not plan to mitigate, the 

responsible official shall consider whether: 

1 While Petitioner takes issue with the methodology and sufficiency of the SEIS, those issues 
are beyond the scope of this lawsuit.  Petitioner reserves the right to challenge the sufficiency 
of the SEIS if and when an agency relies upon the SEIS in issuing a permit.  
2 The Final Supplemental Environmental Impact Statement also acknowledges that “The 

information originally provided by PSE for this life-cycle analysis reflected a facility 

designed for 250,000 gpd production, which also matches the capacity of the facility 

described in the Notice of Construction (NOC) application.” FSEIS, p. 2-1.
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(i) The environmental document identified mitigation measures that are 

reasonable and capable of being accomplished; 

(ii) Other local, state, or federal requirements and enforcement would mitigate 

the significant adverse environmental impacts; and 

(iii) Reasonable mitigation measures are sufficient to mitigate the significant 

adverse impacts. 

(b) The responsible official may: 

(i) Condition the approval for a proposal if mitigation measures are reasonable 

and capable of being accomplished and the proposal is inconsistent with the policies 

in subsection (1) of this section. 

(ii) Deny the permit or approval for a proposal if reasonable mitigation 

measures are insufficient to mitigate significant adverse environmental impacts and 

the proposal is inconsistent with the policies in subsection (1) of this section. 

 Ecology’s issuance of Order No. 13764 triggered its substantive SEPA authority.  

Ecology used this authority to deny a water quality certification to the Millennium Bulk 

Terminals proposal in Longview, Washington, and Ecology’s authority to deny or condition 

a project in this scenario was recognized by the Pollution Controls Hearings Board in 

Millennium Bulk Terminals-Longview, LLC v. Wash. Dep’t of Ecology et al., PCHB No. 17-

090, 2018 WA ENV LEXIS 43 (August 15, 2018).  

 Although the Army Corps of Engineers has already issued the 404 permit for the 

Project, Ecology’s duty to comply with SEPA in connection with Order 13764 is not moot.  

Ecology and the PCHB rejected a similar mootness argument in Center for Environmental 

Law and Policy v. Washington, PCHB 17-109. Ecology argued that the permit appeal was 

not mooted by the issuance of the federal permit because “[a]s a matter of federal law, a 

state’s 401 certification is independently enforceable under the CWA’s citizen suit provision, 

regardless of the fate of the federal permit.”3  The PCHB ruled that Ecology’s conditions on a 

401 certification can provide relief even if it does not impact the federal permit. PCHB 17-
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109 (May 14, 2018, order Denying Motion to Dismiss) (relying in part on Deschutes River 

Alliance v. Portland General Electric Company, 249 F.Supp.3d 1182 (D. Or. 2017)).

Here, similarly, when Ecology meets its legal obligations to exercise its substantive 

SEPA authority in consideration of GHG emissions and project changes, Ecology will have 

the authority to add conditions to Order 13764.  For example, based upon the SEIS on GHG 

emissions, Ecology could add SEPA conditions limiting LNG production or it could require 

PSE to purchase carbon offset credits to mitigate the GHG impact as Ecology has done with 

some other emitters.4  All such conditions could be enforced by Ecology and/or citizens 

bringing a Clean Water Act citizens suit.   

Given Ecology’s participation in the SEIS, Ecology had the obligation to reopen 

Order No. 13764 to exercise its SEPA substantive authority pursuant to WAC 173-802-110 

in consideration of the SEIS.  Ecology’s refusal to do so was arbitrary and capricious.

Ecology’s denial of ACT and Sierra Club’s request to do so was also arbitrary and 

capricious.  Ecology’s denial completely ignored the critical fact of the case: that the SEPA 

process had been reopened – with Ecology’s participation – and that the new environmental 

documents raise climate change impacts that Ecology must consider in its exercise of 

substantive SEPA authority.  Ecology notes the existence of the SEIS only in a footnote, 

without addressing how the SEIS process fundamentally changed the SEPA record and the 

analysis of the Project’s environmental impacts. Exhibit A.

3Ecology’s Response in Opposition to U.S. Fish and Wildlife Service’s Motion to Dismiss.   
4 Ecology proposed such mitigation for the GHG impacts of the WestRock Tacoma Steam Limit 
Project.  Ecology required the mill to offset GHG produced by the project above 30,000 tons per year 
using purchased certified GHG offsets or an alternative approved by the Department of Ecology.  
https://fortress.wa.gov/ecy/publications/documents/1807023.pdf
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RCW 34.05.570(4) provides a right to appeal an agency action or failure to act under 

an arbitrary and capricious standard. Ecology’s failure to consider the changed 

circumstances, including its participation in the SEIS, constitutes an action or inaction that is 

“willful and unreasoning, and taken without consideration and in disregard of the facts and 

circumstances.” Nat'l Elec. Contractors Ass'n, Cascade Chapter v. Riveland, 138 Wn.2d 9, 

29 (1984).

Alternatively, Ecology had the discretion to reopen the 401 water quality certification 

in light of the new impacts discussed in the SEIS.  See Preserve our Islands v. Ecology, 

PCHB No. 08-092 (Feb. 18, 2009) (citing 40 C.F.R. 121.2(b), WAC 173-220-150(1)(d), 

WAC 173-226-240(1) and (2)).  Ecology’s failure to exercise its discretion to reopen the 

permit was arbitrary and capricious, given the new impacts identified in the SEIS, Ecology’s 

decision in Millennium Bulk, and its policies and practices addressing climate change.   

In the only previous challenge to Ecology’s failure to reopen a water quality 

certification, the Pollutions Control Hearings Board held that the proper procedure is through 

a petition under RCW 84.05.570(4) filed in Superior Court within 30 days after Ecology 

refuses the request to reopen the permit.  See Preserve our Islands, at 18-19, 23.  Petitioner 

has followed that procedure here.

REQUEST FOR RELIEF 

Petitioner requests the following relief:  

(a) an order requiring the Department of Ecology to reopen Order 13764 and to 

exercise its substantive SEPA authority in consideration of the new impacts and 

project changes identified in the SEIS; and/or
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SMITH & LOWNEY, P.L.L.C. 
2317 East John Street 

Seattle, Washington 98112 
(206) 860-2883, FAX (206) 860-4187 

May 1 , 2019

Director Maia Bellon

Washington Department of Ecology 

PO Box 47600

Olympia, WA 98504-7600

maia.bellon@ecy.wa.gov

Governor Jay Inslee

Office of the Governor

PO Box 40002

Olympia, WA 98504-0002

Attorney General Bob Ferguson

1125 Washington Street SE

PO Box 40100

Olympia, WA  98504-0100

Director Bellon, Governor Inslee, and Attorney General Ferguson,

We are writing to demand that the Washington State Department of Ecology rescind Water 

Quality Certification Order No. 13764 (“401 Certification”), which was issued to Puget Sound 

Energy, Inc. (“PSE”) on September 16, 2016, for PSE’s proposed liquefied natural gas (“LNG”) 

plant (“Project”) in Tacoma, Washington.  Exhibit A.  Ecology violated the State Environmental 

Policies Act (“SEPA”) by issuing the 401 Certification without taking a hard look at the 

Project’s climate change impacts.  In its recent letter on the Draft Supplemental Environmental 

Impacts Statement for the Project (“DSEIS”), Ecology acknowledged the insufficiency of the 

SEPA analysis on the Project’s climate change impacts.  It follows that Ecology jumped the gun, 

violating SEPA and the climate change policies of the Inslee Administration, by issuing the 401 

Certification years before any serious analysis of the Project’s climate change impacts.

Ecology has a legal and ethical responsibility to reconsider its permitting decision in light of the 

full environmental record, including an adequate SEPA analysis on greenhouse gas (“GHG”)

emissions.  The Inslee Administration and Department of Ecology have stressed the importance 

of evaluating climate change and recent court decisions have confirmed that environmental 

EXHIBIT

B
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review of climate change impacts must be completed before permits are issued. See e.g., 

WildEarth Guardians v. Zinke, No. CV 16-1724 (RC), 2019 WL 1273181 (D.D.C March 19, 2019).

Ecology must reopen its review of the 401 Certification and exercise its substantive SEPA 

authority in light of the project’s impact on GHG emissions and climate change, and significant 

project changes made after Ecology issued the 401 Certification. 

A. Ecology violated SEPA by issuing the 401 Certification years before anyone studied 

the lifecycle climate change impacts of the Project. 

The following timeline shows that Ecology violated SEPA by issuing its 401 Certification 

without analyzing the Project’s impacts on climate change and GHG emissions: 

November 9, 2015.  The City of Tacoma issued a Final Environmental Impact Statement 

(“FEIS”) for the project.  It contained no lifecycle analysis of GHG emissions.

September 16, 2016.  Ecology issues 401 Certification for the Project based upon the 

2015 FEIS. 

January 24, 2018. The Puget Sound Clean Air Agency (“PSCAA”) determines that “a 

Supplemental Environmental Impact Statement (SEIS) is required to identify and analyze 

greenhouse gas (GHG) emissions and impacts for the project.” PSCAA noted that the 

2015 FEIS relied in part on outdated guidelines for identification and evaluation of 

GHG’s and did not contain a quantitative analysis of GHG emissions throughout the fuel 

cycle.  Exhibit B. 

On October 8, 2018, PSCAA issues a Draft SEIS addressing GHG emissions. While 

flawed in numerous ways, the SEIS acknowledged that the 2015 FEIS grossly 

understated the Project’s direct GHG emissions.  For example, the FEIS estimated that 

local GHG emissions would be only 20,751 mt/y.  FEIS, at Table 3.2-3. In contrast, the 

SEIS states that direct emissions will be between 54,000 and 113,000 mt/y, and total 

(direct and indirect) emissions will be between 683,000 and 1.3 million mt/y. FSEIS, at 

Table 5-3.

On November 21, 2018, two years after issuance of the 401 Certification, the Department 

of Ecology and the Washington State Attorney General submit comments stating that the 

GHG analysis contained in the DSEIS was inadequate.  Exhibits C, D. 

On March 29, 2019, PSCAA issues the Final SEIS.  
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1. Ecology had the duty to consider the Project’s climate change impacts before 

issuing the 401 Certification.  

Ecology unquestionably had the legal obligation to evaluate the Project’s full range of 

environmental impacts, including its impact on climate change, before granting the 401 

Certification.  Ecology did just that when it denied a 401 water quality certification to the 

Millennium Bulk Terminals proposal in Longview, Washington (“Millennium Project”), and 

Ecology’s authority has since been confirmed by the Pollution Control Hearings Board 

(“PCHB”).  

Ecology and the PCHB have confirmed that 401 Certification determinations are subject to 

SEPA and require Ecology to exercise its substantive authority under SEPA. Yet, Ecology 

granted the 401 Certification for Tacoma LNG before SEPA was complete and – just as 

concerning – Ecology did not look to other environmental impacts presented by the project or 

otherwise exercise its substantive SEPA authority in making its permitting decision.

The Millennium Project and PSE’s LNG proposal are remarkably similar.  Both projects involve 

a proposed facility and terminal for receipt and transfer of petroleum products imported into the 

State of Washington.  As reflected in Ecology Order No. 15417 (Sept. 26, 2017), Ecology denied 

a water quality certification for the Millennium Project based upon a wide range of impacts 

identified in the Final Environmental Impact Statement, including impacts relating to air quality, 

vehicle transportation, noise and vibration, social and community resources, rail transportation 

and safety, vessel transportation, cultural resources, and tribal resources.  Order No. 15417, pp. 

4-13. Exhibit E.

On appeal, the PCHB confirmed that Ecology properly exercised substantive SEPA authority in 

denying the water quality certification to Millennium.  It ruled, “[u]nder the facts of this case, the 

401 Certification is not categorically exempt from SEPA. Nor does Section 401 of the CWA 

preclude Ecology's use of substantive SEPA in this instance. The Board concludes that Ecology's 

use of substantive SEPA authority to deny Millennium's 401 Certification request was not clearly 

erroneous.”  Millennium Bulk Terminals-Longview, LLC v. Wash. Dep’t of Ecology et al., PCHB 

No. 17-090, 2018 WA ENV LEXIS 43 (August 15, 2018).

The PCHB specifically rejected Millennium’s position that Ecology’s analysis of a water quality 

certification was limited to the water quality impacts addressed in the substantive permitting 

decision:

The Board concludes that the text of CWA Section 401 does not preclude Ecology's use 

of substantive SEPA authority when acting on a Section 401 water quality certification 

request. As detailed above, SEPA's policies and goals are supplementary to "existing
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authorizations of all branches of government." RCW 43.21C.060. SEPA serves as an 

"overlay" on existing authority, making formerly ministerial decisions discretionary. 

Polygon, 90 Wn.2d at 65. A decision maker can use SEPA substantive authority to deny a 

permit even if it meets all of the requirements for approval under permit criteria. Polygon,

90 Wn.2d at 63-65; West Main Assoc. v. City of Bellevue, 106 Wn.2d 47, 53, 720 P.2d 

782 (1986). Pursuant to RCW 43.21C.060, "[a]ny governmental action may be 

conditioned or denied" under SEPA. See WAC 197-11-660; Polygon, 90 Wn.2d at 64. 

There is no dispute that the granting or denial of a Section 401 water quality certification 

constitutes a governmental action within the meaning of RCW 43.21C.060. See WAC 

197-11-704(2). The Board concludes that Ecology lawfully employed its SEPA 

substantive authority to deny Millennium's 401 Certification request based on the 

significant adverse environmental impacts identified in the FEIS.

Id.

Thus, since Ecology granted the 401 Certification to the LNG Project, Ecology has confirmed 

that in this identical situation it has the obligation to consider the full range of environmental 

impacts and, if appropriate, exercise its substantive SEPA authority to condition or deny water 

quality certification.  The PCHB confirmed that Ecology’s water quality certification decision is 

subject to SEPA and therefore requires Ecology to meet its SEPA obligations. 

There is no good reason for treating the Tacoma LNG 401 Certification differently from 

Ecology’s proper exercise of its substantive SEPA authority with regard to Millennium Bulk. 

Order 13764 and the record show that Ecology failed to exercise its substantive SEPA authority 

in issuing the 401 Certification to the Project, and that decision was made without an adequate 

evaluation of GHG emissions.  Now that such information is available – and Ecology has 

participated in the SEIS process – Ecology must reopen the 401 Certification decision to meet its

SEPA obligations. 

2. Ecology must also reopen its SEPA analysis to consider significant changes to 

the Project.  

Ecology’s 401 Certification should be reopened to also consider significant changes made to the 

project.  One of the most striking change is the apparent doubling of the Project’s capacity. 

Ecology approved the 401 Certification for a “LNG Facility … sized to produce 250,000 gallons 

of LNG per day from natural gas.”  401 Certification, p. 2, Exhibit A.1 However, the SEIS

1 The Final Supplemental Environmental Impact Statement also acknowledges that “The information 

originally provided by PSE for this life-cycle analysis reflected a facility designed for 250,000 gpd 

production, which also matches the capacity of the facility described in the Notice of Construction (NOC) 

application.” FSEIS, p. 2-1. 
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confirms that PSE instead sized the facility to produce twice that amount. See SEIS Life Cycle 

Analysis, at p.28 (“The Tacoma LNG Facility will have a capacity to produce an average of 

500,000 gpd of LNG.”), Exhibit F. The admission in the Life Cycle Analysis that the facility 

will have a capacity of 500,000 gpd is presumably accurate since it was prepared after PSE built

significant parts of the project.

A doubling of capacity dramatically changes the environmental analysis upon which Ecology 

based its decision, requiring Ecology to reevaluate its decision.  Indeed, even the deeply flawed 

DSEIS2 acknowledges that there is a dramatic difference between the GHG emissions of the 

Project depending upon whether the capacity is 250,000 gpd or 500,000 gpd.  The DSEIS states 

that the increased capacity would increase annual GHG emissions from 683,000 mt/y to 1.3 

million mt/y.  FSEIS at Table F-3.

The SEIS continued to suppose the possibilities of a “no action alternative” or a smaller plant 

with only a 250,000 gpd capacity.  As the Office of Washington’s Attorney General points out, 

the analysis of a no action alternative “can only be described as fictional” given that PSE already 

illegally commenced construction and completed large parts of the Project.  See AGO letter, 

November 21, 2018, Exhibit D. This is also true of the supposition of a smaller-capacity 

Project, since it appears that PSE already, illegally, constructed the larger-capacity facility.  

Given the Inslee Administration’s and Ecology’s commitment to fighting climate change, the 

doubling in size of the Project certainly would warrant Ecology revisiting its exercise of 

substantive SEPA authority under SEPA.3 This is also true of other significant changes to the 

project. Attached as Exhibit G is ACT’s letter to the City of Tacoma discussing some of these 

changes. This includes an intensified use of the Blair Waterway which, despite being flatly 

denied in 2016 correspondence from PSE to the City,4 is now assumed to be a part of the facility. 

See FSEIS at Section 2.3.5. Intensified use of the Columbia was one of the bases cited by 

Ecology in denying a water quality certification to the Millennium Project. We also now have 

significant new information about the safety risks of this project, as reflected in the Puyallup 

Tribe of Indian’s April 9, 2019 letter and report to the Washington Utilities and Transportation 

Commission. Exhibit H.

The Inslee Administration and Ecology should also be particularly concerned that the “peak 

shaving” component of this project has become a guise for increasing production of fossil-fueled 

2 A full discussion of the flaws in the SEIS is beyond the scope of this letter and will be litigated at a 

different time.  
3 While the FEIS and the SEIS examined a facility size from 250,000 gpd to 500,000 gpd, the application 

for the 401 Certification clearly stated that the project would be limited to 250,000 gpd.  Thus, any 

decision by Ecology on the exercise of its substantive SEPA authority would have been based upon this 

smaller capacity project.  
4 This correspondence is appended to the Tribe’s comments on the DSEIS. 
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electricity for the national market. Since this project was originally proposed, PSE has 

acknowledged that very little of the throughput of the LNG plant will now be devoted to “peak 

shaving.”  Some of this capacity instead will facilitate burning of natural gas to produce 

electricity for the national market.  For example, Ecology is in the process of approving 

WestRock to reconfigure its boilers to allow increased production of electricity from natural gas.  

The SEPA Checklist for that project admitted that “natural gas prices have fallen significantly.  

With the mill’s existing electrical power sales agreement, it is now more economical to [make 

changes to] the steam generation at the mill to maximize electrical power generation.”  Ecology 

acknowledges that the WestRock project would increase GHGs by about 60,000 tons of carbon 

dioxide equivalents per year – facilitated by the Tacoma LNG Project for the purpose of 

producing dirty power for export to California.  

B. Ecology must reopen the 401 Certification to comply with SEPA. 

Ecology has the obligation and authority to reopen the 401 Certification to meet its obligations 

under SEPA.

Although the Army Corps of Engineers has already issued the 404 permit for the Project, this 

demand for Ecology to comply with SEPA is not moot.  Ecology and the PCHB rejected a 

similar mootness argument in Center for Environmental Law and Policy v. Washington, PCHB 

17-109. There, the US Fish and Wildlife Service sought to dismiss a challenge to a 401 

Certification because the federal permit had already been issued.  Ecology argued that the permit 

appeal was not moot because “[a]s a matter of federal law, a state’s 401 certification is 

independently enforceable under the CWA’s citizen suit provision, regardless of the fate of the 

federal permit.”  Ecology’s Response in Opposition to U.S. Fish and Wildlife Service’s Motion 

to Dismiss, Exhibit I. The PCHB agreed, ruling that Ecology’s conditions on a 401 certification 

can provide relief even if it does not impact the federal permit. PCHB 17-109 (May 14, 2018, 

order Denying Motion to Dismiss) (relying in part on Deschutes River Alliance v. Portland 

General Electric Company, 249 F.Supp.3d 1182 (D. Or. 2017)).

Here, similarly, when Ecology meets its legal obligations to exercise its substantive SEPA 

authority in light of GHG emissions and project changes, Ecology will have the authority to add 

conditions to the 401 Certification. For example, based upon the SEIS on GHG emissions, 

Ecology could add SEPA conditions limiting LNG production to below 250,000 gpd, or it could 

require PSE to purchase carbon offset credits to mitigate the GHG impact as Ecology has done 

with some other emitters.5 Ecology may also add conditions addressing changes in the project or 

5 Ecology proposed such mitigation for the GHG impacts of the WestRock Tacoma Steam Limit Project.  

Ecology required the mill to offset GHG produced by the project above 30,000 tons per year using 

purchased certified GHG offsets or an alternative approved by the Department of Ecology.  

https://fortress.wa.gov/ecy/publications/documents/1807023.pdf
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the community’s significant safety and health concerns, such as by requiring a Health Impact 

Analysis related to air pollutants, or an analysis of the Environmental Justice complaints brought 

by neighbors or the Puyallup Tribe.  All such conditions could be enforced by Ecology and/or 

citizens bringing a Clean Water Act citizens suit.  

The State’s leadership could also cause the Army Corps of Engineers to reopen its own 

permitting process to address the significant GHG emissions and/or recent significant changes to 

the project.  The Corps, like Ecology, was obligated to engage in environmental review and 

consider the full range of environmental impacts of the project. It was also required to conduct a 

meaningful environmental justice analysis.6

C. Conclusion. 

The 401 Certification issued to the Tacoma LNG Project stands in stark contrast to the Inslee 

Administration’s and the Department of Ecology’s stated commitment to address climate change.  

In issuing the 401 Certification, Ecology failed to meet its legal obligations under SEPA, which 

Ecology has confirmed and is presently defending in connection with the Millennium Project.  

Having recently participated in the SEPA analysis of GHG emissions, and critiquing that 

analysis, Ecology should acknowledge that it jumped the gun by issuing the 401 Certification 

years before completion of the SEPA process for the project.  

Sierra Club and ACT urge the Inslee Administration and Department of Ecology to meet their 

obligations under the law by reopening the 401 Certification process to exercise substantive 

SEPA authority in light of the SEIS and recent changes to the project.  The Administration and 

Ecology have the opportunity to correct their SEPA violations and address the newly disclosed 

climate change impacts of the project.  Should Ecology fail to do so, we intend to bring suit to 

force such actions. We ask that you provide us with a formal response to this demand within 30 

days of this letter.  

By:______________________

Knoll Lowney 

Smith & Lowney PLLC

2317 E. John St.

Seattle, WA 98112

Direct: (206) 860-2976

www.smithandlowney.com

6 See Executive Order 12898; Crenshaw Subway Coal. v. L.A. Cnty. Metro. Transp. Auth., No. CV 11-

9603 FMO (JCx), 2015 U.S. Dist. LEXIS 143642, at *109-10 (C.D. Cal. Sep. 23, 2015); Allen v. NIH,

974 F. Supp. 2d 18, 22 (D. Mass. 2013).

:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_:_______________________________________________________________________________________________________________________________________________________________________________________
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Cc: 

The Puyallup Tribe of Indians

Bill Sherman, Office of the Attorney General

Victoria Woodards, Mayor, City of Tacoma 
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Bob Ferguson

ATTORNEY GENERAL OF WASHINGTON
Counsel for Environmental Protection

800 Fifth Avenue, Suite 2000

Seattle, WA 98104

November 21, 2018

Email: publiccomment@pscleanair.org

Puget Sound Clean Air Agency

ATTN: Public Comment on DSEIS, PSE LNG Project

1904 Third Avenue, Suite 105

Seattle, WA 98101

Re:  Comment on Draft SEIS

Thank you for this opportunity to comment on the Draft Supplemental Environmental Impact 

Statement for the proposed Tacoma Liquefied Natural Gas Project. I offer two categories of 

comment: substantive and procedural. 

Substantively, the Attorney General’s Office’s Counsel for Environmental Protection Unit agrees 

with and incorporates here the comments submitted by the Washington State Department of 

Ecology.

In addition, we encourage the Agency to revise the draft SEIS to fully respond to other 

commenters’ concerns about the calculations of the short- and long-term global warming 

potential value of methane. The draft SEIS should ensure that it applies the most current, valid, 

peer-reviewed assessment of the global warming potential of emissions related to this project. 

Similarly, the draft SEIS assumes that all gas associated with the Project will come from Canada, 

and bases its calculations on that assumption. It is not clear why that assumption should be 

expected to hold true for the 40-year lifespan of the Project, especially as United States natural 

gas production has increased substantially in recent years. Consequently, the SEIS should be 

revised to anticipate and adequately review the possibility of a change in the source and makeup 

of that gas over the facility’s 40-year lifespan.

Procedurally, the SEIS should be significantly revised to accurately identify the actual 

circumstances and current status of the construction and permitting process on the site. As 

currently drafted, the SEIS evaluates a No-Action Alternative that can only be described as 

fictional. In so doing, the draft SEIS raises questions about whether the Agency’s SEPA process 

allowed the kind of “snowballing effect” that the Washington Supreme Court warned about in 

King County v. Washington State Boundary Review Board for King County, 122 Wn.2d 648, 664

EXHIBIT

E
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(1993) (concluding that the appropriate time to prepare an EIS is when “the responsible agency 

determines that significant adverse environmental impacts are probable following the 

government action”).

As you are aware, the Project began construction in 2016. A PSCAA inspector visited the project 

site on March 15, 2017, and observed activity indicating that the facility should have, before that 

activity, submitted a Notice of Construction application and received an Order of Approval. 

PSCAA issued a Notice of Violation on that basis on April 12, 2017. Although the project 

developer then submitted a Notice of Construction application, construction has continued at the 

site. PSCAA has apparently taken no further action investigating or enforcing the Notice of 

Violation, beyond accepting the NOC application and undertaking this SEPA process.

The Draft SEIS, however, does not appear to acknowledge that construction of any type has 

occurred on the Proposed Action. In fact, it appears to assume that construction, and therefore 

impacts of construction, are still contingent on the selection of an alternative. That of course is 

not the case, and therefore the Draft SEIS’s description of the Proposed Action and No Action 

Alternative fail to comport with the actual status of the project site. In short, the No Action 

Alternative as described in the Draft SEIS is no longer an available alternative.

A few specific examples:

The Draft SEIS’s summary of the No Action Alternative states that “the existing land 

uses would continue at the proposed Tacoma LNG Facility site,” p. 1-2. It is not clear 

that this could be the case; if so, substantial demolition and removal activity would be 

required. The Draft SEIS should include an accurate description of the No Action 

Alternative, or clearly indicate where the No Action Alternative diverges from the actual 

status of the project site.

The Draft SEIS section on construction emissions is based on construction activities as 

defined in the September 30, 2015 Final Environmental Impact Statement (FEIS) (section 

2.3 of the FEIS). Did PSCAA determine whether construction activities as actually 

conducted to date are substantially identical to those defined in the FEIS?  If so, the SEIS 

should so indicate; if not, the SEIS should make such a determination.

 

Section 3 of the Draft SEIS, “Description of the No Action Alternative,” contains a 

number of statements that do not comport with the present status of the project site. For 

instance, on page 3-1, the draft states that “under the No Action Alternative, the Proposed 

Action would not be implemented.” Because construction has advanced, those aspects of 

the Proposed Action would be, and in fact have been, implemented.

The Draft SEIS discusses construction impacts on pp. 4-6 – 4-7, but fails to indicate that 

more than two years of the “four-year period” of construction have already occurred. The 
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Draft SEIS does not indicate whether the statements of GHG emissions on pp. 4-7 and 

4-8 are based on construction as projected before the project began, or based on activities 

that have already occurred.

In addition, the Draft SEIS asserts that “There are no construction impacts associated 

with the No Action Alternative.” p. 4-9. This is plainly incorrect. Because construction 

impacts have already occurred, an alternative involving removal of the project would 

have further impacts associated with either demolition or repurposing of the already-built 

facilities.

Taken together, these shortcomings render the Draft SEIS’s consideration of a No-Action 

alternative insufficient, and raises the concern that the SEPA process that produced it was

insufficient to avoid the “snowballing effect” discussed above. We encourage the Agency to 

address those concerns prior to issuance of the final SEIS and issuing an Order of Approval.

Sincerely,

William R. Sherman

Counsel for Environmental Protection Unit



2.4 Assumptions and Data Sources 

2.4.1 Natural Gas Upstream
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