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Tennessee Groundwater Law:  
A Survey 



National and Regional Trends: Drought 

 In 2015, “NASA examined 
data about shifts in the 
planet’s gravitational field, 
they found alarming news: 
21 of the world’s 37 
largest aquifers are now 
running a deficit, with 13 
categorized as particularly 
concerning. In dry, 
developing regions of the 
world like North Africa and 
Pakistan, groundwater 
crises are coming fast.” Boyce 

Upholt, “An Interstate Battle for Groundwater: 
Mississippi and Tennessee are locked in a dispute 
over who can use the Delta’s aquifers,” The Atlantic 
(Dec. 4, 2015), available at 
http://www.theatlantic.com/science/archive/2015/1
2/mississippi-memphis-tennesee-groundwater-
aquifer/418809/  

 (hereafter “Upholt, The Atlantic”).  
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Susceptibility & Threats: Climate 

PROTECTION OF POTABLE WATER SUPPLIES IN TENNESSEE WATERSHEDS 
2009 Report Prepared by: Tennessee Department of Environment and Conservation 
Division of Water Pollution Control & Division of Water Supply 
https://www.tn.gov/assets/entities/environment/attachments/potablewater_tnws2009.pdf  

https://www.tn.gov/assets/entities/environment/attachments/potablewater_tnws2009.pdf
https://www.tn.gov/assets/entities/environment/attachments/potablewater_tnws2009.pdf


Tennessee: Drinking Water Source Water 

Tennessee Source Water Assessment Program Submittal 
(TDEC), available at  
https://www.tn.gov/assets/entities/environment/attachments
/tswafinl.pdf 

“The geology of Tennessee makes 
certain aquifers more vulnerable to 
contamination 
where there is no confining layer or 
naturally filtering layer to deter 
contamination from 
reaching the ground water (Figure 
8). The unconfined sand aquifers of 
West Tennessee 
(particularly the Memphis Sand 
Aquifer) are vulnerable to 
contamination (see Figure 15) 
as are the karst limestone aquifers 
of Middle and East Tennessee. . . . ”  



In the News 



Mississippi v. Tennessee 



Nation States & International Law 

http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/63/124 

“A dispute between States 
over rights to water” is a 
serious matter—so serious, 
in fact, that it might [be] 
‘grounds for war if the States 
were truly sovereign.’” 
Mississippi v. Tennessee, 
Mem. Op. (Aug. 2016) 
(quoting South Carolina v. 
North Carolina, 558 U.S. 
256, 289 (2010) (citing 
Texas v. New Mexico, 462 
U.S. at 571, n.18)).  



Tragedy of the Commons?  



What is groundwater . . . scientifically speaking? 

 Most basic definition: the water that fills the pores in 
underground layers of sand, gravel, and rock 

American Bar Association Section of Environment, Energy, and Resources Interstate Water 
Management of a “Hidden” Resource— Physical Principles of Groundwater Hydrology Paul M. 
Barlow U.S. Geological Survey Northborough, MA 34th Water Law Conference Austin, TX March 
29-30, 2016 
http://www.americanbar.org/content/dam/aba/events/environment_energy_reso
urces/2016/water_law/conference_materials/5-barlow_paul.authcheckdam.pdf  
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What is groundwater . . . Legally speaking? 

 Not too long ago: 
 “[W]hen it comes to groundwater—the water that fills the pores in underground layers of sand, gravel, and 

rock—grandiosity is common. In 1861 the Ohio Supreme Court declared such water “so secret, occult, 
and concealed” that any attempt to regulate its use would be senseless.” Upholt, The Atlantic. 

 
 These days: 

 “Ground Water” means any water beneath the surface of the ground, including those under the direct 
influence of surface water, and includes any water from any well, cave, and spring.”  
 Tenn. Comp. R. & Regs. 0400-45-08-.04(9). See also Tenn. Comp. R. & Regs. 040-45-08-.04(15) (defining “surface 

water” as water located on the land surface that includes creeks, streams, rivers, lakes, and impoundments). 

 “Ground Water” means any waters of the State as defined in T.C.A. 69-3-103 (Tennessee Water Quality 
Control Act), occurring below the surface of the ground not contained by artificial barriers. 
 Tenn. Comp. R. & Regs. 0400-45-01-.34(d)5. See also Tenn. Comp. R. & Regs. 040-45-01-.34(d) (defining “aquifer,” “leaky confined aquifer,” “karst”)  

 “Ground Water” means water beneath the surface of the ground within the zone of saturation, whether 
or not flowing through known and definite channels.”  
 Tenn. Comp. R. & Regs. 0400-40-07-.03(22). See also Tenn. Comp. R. & Regs. 0400-40-07-

.03(defining “ground water table” as the upper surface of the zone of saturation by ground water and 
“zone of saturation” as a subsurface zone below the ground water table in which all of the 
interconnected voids and pore spaces are filled with water).  

 
 NOTE: TDEC says, “Tennessee has an abundance of karst . . . . Water in karst areas is not 

distinctly surface water or ground water. In unconfined or poorly confined conditions, karst 
aquifers have very high flow and contaminant transport rates under rapid recharge conditions such 
as storm events.” https://www.tn.gov/assets/entities/environment/attachments/tswafinl.pdf 

 



https://www.nps.gov/subjects/caves/upload/Junior-Cave-Scientist-Booklet-
07-15-2016.pdf 



Susceptibility and Threats to Water Supplies: 
Terrain 

 “Throughout areas of 
Tennessee where carbonate 
aquifers are the predominant 
water-supply source, 
sinkholes and caves provide 
rapid flow paths for the 
transport of 
contaminants into these 
aquifers. Moreover, such 
features create complex flow 
paths that are difficult to 
predict. Disposal of domestic 
wastes by septic systems is 
widespread and will continue 
to threaten the quality of 
shallow ground water in many 
areas.”  http://www.ngwa.org/Professional-

Resources/state-info/Documents/GWQ_Tennessee.pdf  

http://www.ce.memphis.edu/1101/notes/filtration/West_Tennessee_groundwater.pdf 
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A lower owner has no right to pen back or 
obstruct the flow of the water so as to flood the 
lands of upper owners, or, by raising the level of 
the water in the channel, interfere with the 
drainage of the upper land, and the injured party 
may have an action for damages or for injunction. 
30 Am. & Eng. Ency. of Law, 2 Ed., 374, 377; 
Allen v. McCorkle, 3 Head, 181; Harmon v. 
Carter, 59 S. W., 656  

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1859004224&pubNum=2401&originatingDoc=I92abd876ee4511d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900008292&pubNum=712&originatingDoc=I92abd876ee4511d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1900008292&pubNum=712&originatingDoc=I92abd876ee4511d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.CustomDigest)


The pollution of a person’s water supply 
has been recognized as conduct amounting 
to a private nuisance. W. Keeton, Prosser 
and Keeton on the Law of Torts § 87 n. 9 & 
10 (5th ed. 1984); Prosser, Private Action 
for Public Nuisance, 52 Va.L.Rev. 997, 
1019 n. 175 (1966).  



Artificial Jurisdictional Distinctions?  

 Clean Water Act, 33 USC 1251 et seq. 

 “navigable waters” and definition of “Waters of the United 
States,” see 40 CFR 230.3 (note: stayed by 6th Cir.) 

 Tennessee Water Quality Control Act of 1977  

 “Waters” means any and all water, public or private, on or 
beneath the surface of the ground that are contained 
within, flow through, or border upon Tennessee or any 
portion thereof, except those bodies of water confined to 
and retained within the limits of private property in single 
ownership that do not combine or effect a junction with 
natural surface or underground waters. Tenn. Code Ann. 
69-3-103(44). 
 See also Tenn. Comp. R. & Regs. 0400-40-05-.02(36) (defining “hydrologic 

connection” as interlow and exchange between surface impoundments or 
containment structures and groundwater or surface water through an 
underground corridor or pathway – purpose to prevent groundwater flow 
contact resulting in the transfer of pollutants into groundwater) 

 
Why might this matter?  



A few steps back: American Water Law 

Common Law Riparianism 

Regulated Riparianism 

Prior Appropriation  
 



(Dry) Western Water Law (Wet) Eastern Water Law 

 prior appropriation 
doctrine 

 first in time, first in right  

 rights must continue to 
be used to be maintained 

 rights may be severed 
and sold separately from 
real property interests 

 

 

 Riparian rights 
 rights in association with 

ownership of land that abuts 
or underlies a surface 
watercourse 

 does not depend on when use 
begins or whether use 
actually continues 

 non-exclusive and shared  
 reasonable use so long as 

does not interfere with the 
use rights enjoyed by the co-
riparian owners   

 competing uses may be 
valued against each other   

 “Regulated riparianism”  

Water Law Developed in Context 



Tennessee 
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Tennessee: Regulated Riparianism + State 
Ownership 

 Property owners do not OWN the water under the 
land. 
 Property owners may USE it consistent with “reasonable use” 

+ pursuant to requisite permits  

 What’s reasonable? Depends on size and flow of stream, purpose 
of use, etc.; may change with additional user or conditions 

 Groundwater: Cannot unduly limit or injure neighbors’ rights to 
supply ponds, springs wells 

 The State of Tennessee claims ownership of all 
waters in Tennessee – including groundwater – in 
the “public trust.” Tenn. Code Ann. 68-221-702, 
69-3-102(a), 69-3-103.  



TENNESSEE  

Intrastate Surface Water 
Law   

TENNESSEE  

Intrastate Ground Water 
Law  

  

“Hydrological knowledge has advanced plenty in the [last] 150 years, but groundwater retains an air of 
mystery. We know that there is a lot of it—20 to 100 times more than fresh surface water . . . .” 

http://www.theatlantic.com/science/archive/2015/12/mississippi-memphis-tennesee-groundwater-aquifer/418809/  
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https://www.rivernetwork.org/wp-
content/uploads/2016/09/River-Network-Protecting-
Restoring-Flows-in-SE-Rivers.pdf 

“Groundwater withdrawals in Tennessee are regulated through the Aquatic Resource Alteration Permits 
(ARAPs) if the withdrawal impacts the flow of surface water.  

The same registration requirements and agricultural exemptions that apply to surface water [i.e., 

agriculture and forestry activities are exempt, and withdrawals existing prior to 2000 are exempt unless 
an increased withdrawal is requested] also apply to groundwater with the Tennessee Water Information 
Act requiring any recurring withdrawals of groundwater over 10,000 GPD be annually registered with 

TDEC.”  
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf (citing Tenn. 

Comp R. & Regs 0400-40-07-.02 and T.C.A. 69-7-301 et seq.) 
 

https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf
https://www.rivernetwork.org/wp-content/uploads/2016/09/River-Network-Protecting-Restoring-Flows-in-SE-Rivers.pdf


More on “Exemptions” – a barrier to knowledge? 



Tennessee Protections 

 

Prohibition:  

 “The discharge by any person of sewage or any other waste 
or contaminant at such a proximity to the intake, well or 
spring serving a public water system in such a manner or 
quantity that it will or will likely endanger the health or safety 
of customers of the system or cause damage to the system.” 

http://www.tn.gov/assets/entities/environment/attachments/2014-gw-305b.pdf  

See Tenn. Comp. R. & Regs. 0400-45-01-.34(5)(a) (listing PROHIBITIONS), available at 
http://share.tn.gov/sos/rules/0400/0400-45/0400-45-01.20160605.pdf  
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Another Prohibition/Protection 

 “After concerns over addressing a major commercial water 
withdrawal in vicinity to a water supply spring and at the request 
of the Division of Water Resources, an additional prohibition was 
added (bolded in italics):  

 ‘The heavy pumping or other heavy withdrawal of water from a 
public water system or its water supply source in a 
manner that would interfere with existing customers’ normal 
and reasonable needs or threaten existing customers’ health 
and safety.’” 
http://www.tn.gov/assets/entities/environment/attachments/2014-gw-305b.pdf 

 See Tenn. Comp. R. & Regs. 0400-45-01-.34(5)(b), available at 
http://share.tn.gov/sos/rules/0400/0400-45/0400-45-01.20160605.pdf  
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Interstate Waters 

 Interstate water supplies can be allocated three ways: 
 through Congress 

 through interstate compacts 

 through decrees of the Supreme Court 
 “Federal common law governs interstate bodies of water, ensuring that the water is equitably apportioned between the Sates . . . . “ 

Virginia v. Maryland, 540 U.S. 56, 74 n.9 (2003).  

 

 U.S. Constitution 

 “In all cases affecting Ambassadors, other public Ministers and 
consuls, and those in which a State shall be Party, the supreme 
Court shall have original jurisdiction.” U.S. Const., Art. III, sec. 
2. 

 “No State shall, without the consent of Congress, . . . enter into 
any Agreement or Compact with another State.” U.S. 
Constitution, Article I, Section 10, Clause 3. 

 



Conflict?  

 Competition for declining water supplies has led to 
increased competition and interstate water disputes, e.g.:  
 Florida v. Georgia  -- Apalachicola-Chattahoochee-Flint River Basin  

 Atlanta needs water in hot, dry season BUT downstream: power 
generation, navigation, oyster farming, saltwater intrusion interests 
rely on a steady adequate flow  

 Montana v. Wyoming  -- Yellowstone River Compact  

 Kansas v. Nebraska --Republican River Compact * 

 Texas v. New Mexico -- Rio Grande Compact (1974-89) * 

 Kansas v. Colorado (1984)-2009) 

 
 * Issue: how groundwater pumping depletes water supplies allocated to 

downstream states under their respective compacts 



Mississippi v. Tennessee: Background Facts 

 Yellow fever (1870s)  

 Muddy & polluted Wolf River (1880s) 

 Ice company downtown drilled well, discovering aquifer (1887) 
 

 

 

 

 “A water-protection task force in Memphis estimates that 58 trillion 
gallons sit under Shelby County, stored deep beneath a kind of 

geological layer cake. In this metaphor, the layers are made up of 
water-storing sand and gravel separated by layers of less permeable 
clay. The alluvial aquifer used by farmers is just below the icing.” 
http://www.theatlantic.com/science/archive/2015/12/mississippi-memphis-tennesee-groundwater-aquifer/418809/ 
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American Bar Association Section of Environment, Energy, and Resources Interstate Water Management of a “Hidden” Resource— Physical Principles of Groundwater Hydrology Paul M. Barlow U.S. Geological 

Survey Northborough, MA 34th Water Law Conference Austin, TX March 29-30, 2016 
http://www.americanbar.org/content/dam/aba/events/environment_energy_resources/2016/water_law/conference_materials/5-barlow_paul.authcheckdam.pdf  
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http://www.ce.memphis.edu/1101/notes/filtration/West_
Tennessee_groundwater.pdf  
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http://www.ce.memphis.edu/1101/notes/filtration/West_Tennessee_ground
water.pdf 



Mississippi v. Tennessee: Issue 

 Mississippi’s Claim: 
 $615 million  
 never asks for equitable apportionment 
 Says aquifer should not be treated like surface water 
 Says it “owns” the water [note: Even Mississippi itself, when regulating groundwater 

use within its boundaries, does not consider overlying property as a signal of 
ownership], see U.S. Const. Art. IV, Section 3; Tenth Amendment 

 Tennessee has allegedly:  
 invaded Mississippi’s sovereign territory,  
 committed trespass against Mississippi,  
 converted Mississippi natural resources,  
 intentionally violated Mississippi water law 

 Requests Tennessee use the Mississippi River as an alternate source of 
supply 

 Tennessee’s Response 
 Mississippi is not due any relief until the aquifer is 

equitably allocated 
~Question about the Models~ 
 
 

 



Mississippi v. Tennessee: Predictions 

 Injunction? 

 Mississippi didn’t ask for one 

 Equitable allocation? 

 Arguably premature  

 Interstate nuisance?  

 See Hall & Regalia, “Interstate Groundwater Law Revisited 
Mississippi v. Tennessee,” 34 Virginia Environmental Law 
Journal 152 (Feb. 2016) available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=273293
0  

 Cf. Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911) (if the wells 
reach a common source of supply, excessive or wasteful pumping from 
them may affect injuriously the rights of other surface owners, although 
the force exerted by the pumps does not reach their lands ) 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2732930
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2732930


Special Master’s Decision on Tennessee’s Motion 
to Dismiss & Mississippi’s Motion to Exclude 



 

 “More troubling, perhaps, is that Mississippi’s claims run counter to the 
recommendations of most scientists and water-policy experts. The 
dream for years has been a “conjunctive” system of water 
management—one that treats all of water as “one water.” In 
such a system, surface water and groundwater are both viewed as parts 
of a single, continuous system. . . . [M]ost people involved in the debate 
over groundwater law understand how ridiculous the current policy is—
but that the path to new legislation is difficult. Water rights are 
considered property rights, which are protected by both the U.S. and 
state constitutions. That leaves courts wary of entering decisions and 
legislatures wary of enacting new laws.” 
http://www.theatlantic.com/science/archive/2015/12/mississippi-
memphis-tennesee-groundwater-aquifer/418809/ 
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Sierra Club’s Appeal 



Questions?  


